 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION

(UNEQUAL FUNDING)
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Defendant in the above cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution.

1. The Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eight Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).   This Court and the Court of Criminal Appeals are bound by the law to make certain that a sentence of death is not wantonly or freakishly imposed and that the purposes of Art. 37.071 are accomplished in a constitutional manner. Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

3. The Fourteenth Amendment to the United States Constitution guarantees to this Defendant the Equal Protection of the Laws. Article 1, Section 3, 13 and 19 of the Texas Constitution, further secures the right. The Texas death penalty scheme denies Equal Protection of the law to this Defendant because of the way that indigent defense is funded by the State.  

4. The Sixth Amendment imposes on the States the obligation of providing counsel to an indigent person charged with most criminal offenses. Gideon v. Wainwright, 372 U.S. 335 (1963).   The State has put this entire burden upon the county where the indictment was returned by a grand jury.   However, pursuant to Tex. Code Crim. Proc. art. 104.004, the criminal justice division of the governor’s office may distribute money appropriated by the legislature for the extraordinary costs of investigation or prosecution of an offense under Section 19.03 of the Texas Penal Code (Capital Murder).  The county is not eligible for reimbursement for costs of the defense of one who is charged with an offense under Section 19.03.  

5. The funding of the defense for the indigent accused must therefore compete with the other needs of the County that are identified by the county judge and commissioners.   Expenditures for the defense of the indigent accused are closely monitored by county government and often taxpayers, voters as well as those who have political ambitions.  

As an example of the harm that to this Accused, the Court has denied or limited, funding for a mitigation investigator.  Specifically, this Court has:   (SET OUT HERE EXAMPLES THAT HAVE DENIED A LEVEL PLAYING FIELD)

(a) denied the motion of the Accused that requested (or reduced the funding requesting) the appointment of a mitigation investigator who would compile a psycho-social history and help the defense develop evidence in mitigation of punishment.  This denial comes in spite of the language of the recent opinions of the United States Supreme Court.  Counsel was found to have been ineffective for failing to adequately investigate and present mitigating evidence.  Williams (Terry) v. Taylor, 529 U.S. 362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000).  Counsel’s strategic choices concerning what mitigating evidence to present at trial must be informed choices.  Strickland v. Washington, 466 U.S. 668 (1984) and in Wiggins v. Smith, 509 U.S. 510 (2003) where a trial judge was quoted in the Wiggins state habeas proceeding held in 1994 as saying “[n]ot to do a social history, at least to see what you have got, to me is absolute error.  I would be flabbergasted if the Court of Appeals said anything else”.  The United States Supreme Court has agreed and found trial counsel ineffective for failure to have a thorough mitigation investigation performed. 



(b)



(c)

6. The foregoing magnifies the inherent advantage that the state has in prosecuting those charged with capital crimes.  While the state prosecutes the indictment with a full-time district attorney, aided by local, county, state (and at time federal) agencies of law enforcement, the indigent Defendant must look to funding that is approved by the presiding judge and paid from county coffers.  If the county experiences a deficit as a result of its prosecution of the capital offense, county commissioners can look to the governor’s discretionary fund described in Tex. Code Crim. Proc. art. 104.004.  If the county experiences a deficit because of indigent defense expenditures, there is no state fund to which the county can resort. Accordingly, there is no equality of resources between those that want to kill this defendant and those who are trying to prevent his execution.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Court preclude the death penalty as a sentencing option in this case.




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
