 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION AND DECLARE ARTICLE 37.071 UNCONSTITUTIONAL (JONES V. UNITED STATES; APPRENDI V. NEW JERSEY; AND RING V. ARIZONA)
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Defendant in the above cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution.

3. The Defendant has been indicted for the offense of capital murder.

3. The State is seeking the death penalty.  The Eight Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina,428 U.S. 280, 305 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=428+U%2ES%2E++280

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280 (1976).

3. The maximum penalty for the offense of capital murder is life in prison without the possibility of parole for 40 years. Texas Penal Code 12.3 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25271&keytnum=16&searchtype=Lexstat&search=TX+Penal+Code+Code+12%2E31%2E

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=TX+Penal+Code+Code+12%2E31%2E" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=TX+Penal+Code+Code+12%2E31%2E1. It is only when the state seeks the death penalty that the prescribed statutory maximum can be exceeded and then only if the finder of fact concludes, beyond a reasonable doubt, that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.” Tex. Code Crim. Proc. art. 37.071(2)(b)(1). 

4. A fact (“future dangerousness”) that increases the penalty for a crime beyond the prescribed statutory maximum (a sentence of LWOP-40 increased to death) must be alleged in the indictment and proved to the jury beyond a reasonable doubt. Jones v. United States, 526 U.S. 227 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=526+U%2ES%2E++227

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=526+U%2ES%2E++227" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=526+U%2ES%2E++227 (1999);  Apprendi v. New Jersey, 530 U.S. 466 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=147+L%2E+Ed%2E2d+435

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=147+L%2E+Ed%2E2d+435" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=147+L%2E+Ed%2E2d+435, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). The Texas legislature has created two offenses; one is a Capital Felony where the state seeks death and a Capital Felony where the state does not seek death, Texas Penal Code Section 12.31 (a).  Evidence of the Defendant’s future dangerousness must be presented to the grand jury, and alleged in the indictment, if such dangerousness is found to be true by the grand jurors.   If the indictment does not make the proper allegation, then the Court does not have jurisdiction to prosecute the Defendant for anything other than a non-death capital felony and death should be precluded as a sentencing option.

5. In Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=122+S%2E+Ct%2E++2428

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2428" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2428 (2002), the Supreme Court held that the rule of  Apprendi v. New Jersey, applies to capital cases: “Where a sentence of death is authorized only upon the finding of certain facts, those facts “operate as ‘the functional equivalent of an element of a greater offense . . . .’”  Ring, 122 S. Ct. at 2443 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=122+S%2E+Ct%2E++2443

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2443" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2443(quoting Apprendi, 530 U.S. at 494 n. 19 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=530+U%2ES%2E++494

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++494" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++494).  In Ring, the Sixth Amendment’s jury trial guarantee thus required that the Arizona death penalty statute’s aggravating factors be treated as elements:  “Because Arizona’s enumerated aggravating factors operate as ‘the functional equivalent of an element of a greater offense, the Sixth Amendment requires that they be found by a jury.’” Ring, 122 S. Ct. at 2443 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=122+S%2E+Ct%2E++2443

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2443" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2443(quoting Apprendi, 530 U.S. at 494 n. 19 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=530+U%2ES%2E++494

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++494" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++494). Ring did not “contend that his indictment was constitutionally defective” because the Fourteenth Amendment “has not been construed to include the Fifth Amendment right to ‘presentment or indictment of a Grand Jury.’”  Ring, 122 S. Ct. at 2437 n.4 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=122+S%2E+Ct%2E++2437

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2437" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=122+S%2E+Ct%2E++2437 (quoting Apprendi, 530 U.S. at 477 n.3 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=530+U%2ES%2E++477

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++477" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++477).  


 Article 1, Section 10 of the Texas Constitution provides, in part:



“. . . no person shall be held to answer for a criminal offense,



unless on an indictment of a grand jury except in cases in which 

the punishment is by fine or imprisonment, otherwise than in the penitentiary. . . .”

6. The State of Texas is trying to kill the accused.  The issues relating to future “criminal acts of violence” and mitigation are submitted to the jury.   In violation of the rule of Ring, Tex. Code Crim. Proc. Art. 37.071 treats the special issue questions not as elements, but as sentencing factors, and provides for proof of these facts without indictment by a grand jury.  Because the procedures that are set out (or omitted from) Art. 37.071, the statute violates the rule of Jones, Apprendi, and Ring, and it is facially unconstitutional.  Cf. Vasquez v. Hillery, 474 U.S. 254, 263 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=474+U%2ES%2E++254

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=474+U%2ES%2E++254" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=474+U%2ES%2E++254 (1986) (“In the hands of the grand jury lies the power to charge a greater offense or a lesser offense . . . a capital offense or a non-capital offense — all on the basis of the same facts.”); Campbell v. Louisiana, 523 U.S. 392, 399 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=523+U%2ES%2E++392

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=523+U%2ES%2E++392" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=523+U%2ES%2E++392 (1998) (grand jury controls “whether to charge a greater or lesser offense, including the important decision to charge a capital crime”).  Because Art. 37.071 is fatally defective and the indictment fails to make the allegations that are necessary before the jury can even consider to impose death, death must be excluded as a sentencing option for the jury that will hear this case.

7. Tex. Code Crim. Proc. art 37.071(2)(3)(e)(1) requires the Court to instruct the jury as follows:

Whether, taking into consideration of all of the evidence including the circumstances of the offense, the defendant’s character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed.

If the jury finds that a probability exists that the defendant will commit future acts of criminal violence and an affirmative finding on the “anti-parties” instruction, the jury must consider the “mitigation” issue.  However, Art. 37.071 does not state who has the burden on this issue.  This omission has been approved by the Texas Court of Appeals, which added that it would not review the sufficiency of the evidence offered in support of the issues.  Colella v. State, 915 S.W.2d 834 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=915+S%2EW%2E2d+834

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=915+S%2EW%2E2d+834" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=915+S%2EW%2E2d+834 (Tex. Crim. App. 1995). 

The burden on this instruction is clearly not on the prosecution.  Barnes v. State, 876 S.W.2d 316, 329-330 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=876+S%2EW%2E2d+316

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=876+S%2EW%2E2d+316" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=876+S%2EW%2E2d+316. In fact of practice, however, the defendant has the burden of proof for two reasons.  First, the Defendant must convince the jury that it is more likely than not that at least one circumstance exists that would justify a life sentence.  Secondly,  the jury is instructed to consider the “moral culpability of the defendant” against mitigating evidence presented.  This death qualified jury has just found the defendant guilty of intentional murder (legal culpability).  It is not possible for a jury then to eliminate “legal culpability” from its deliberation and distinguish “legal culpability” from “moral culpability”.  The jury is even instructed to consider the circumstances of the offense that makes it impossible for them to find a circumstance that would justify a life sentence without also finding that such circumstances exceed the legal/moral culpability of the defendant.  

            Apprendi and Ring both require that “If a state makes an increase in defendant’s       authorized punishment contingent on the finding of a fact, that fact–no matter  how the                 State labels it–must be found by a jury beyond a reasonable doubt. Apprendi, 530 U.S. at 482-483http://www.lexis.com/xchange/search/xlink.asp?keyenum=25270&keytnum=16&searchtype=Lexsee&search=530+U%2ES%2E++466+at++482%2D

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++466+at++482%2D" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=530+U%2ES%2E++466+at++482%2D. Art.37.071 fails to require that the state prove the absence of a circumstance that would justify a life sentence and is therefore in violation of the 8th Amendment to the United States Constitution and should be found to be unconstitutional.


WHEREFORE, PREMISES CONSIDERED, the Defendant prays that this Court preclude the death penalty as a sentencing option in this case and further the Article 37.071(2)(e)(1) is unconstitutional.




          Respectfully submitted on this the _____ day of__________, 200[ ].

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200[ ].

