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_____________________


§

__________ JUDICIAL DISTRICT

MOTION PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION

AND TO DECLARE TEX. CODE CRIM. PROC. ART. 37.071 UNCONSTITUTIONAL

(RING V. ARIZONA)
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Attorney for the accused, _______________, and pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I, Sections 3, 10, 13 and 19 of the Texas Constitution, moves this Court to preclude the death penalty as a sentencing option in this case based upon the constitutionally defective indictment against him.  In support of his motion, Mr. ___________________ states as follows:

1. Mr. _______________ was indicted for the offense of capital murder.  The State is seeking the death penalty.

2. The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). The courts of this state are bound by the law to make certain that a death sentence is not wantonly or freakishly imposed and that the purposes of Art. 37.071 are accomplished in a constitutional manner.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

3. The maximum penalty for the offense of capital murder is life in prison without the possibility of parole for 40 years.  Tex. Penal Code § 12.31 (Lexis through 2002).  It is only when the state seeks the death penalty that the prescribed statutory maximum can be exceeded and then only if the jury concludes, beyond a reasonable doubt, that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.”  Tex. Code Crim. Proc. Ann. art. 37.071, § 2(b)(1) (West 2002).  The Texas legislature has created two offenses: (1) a Capital Felony where the state seeks the death penalty, and (2) a Capital Felony where the state does not seek the death penalty.  Tex. Penal Code § 12.31(a) (Lexis through 2002).

4. Mr. _______________ has the constitutional right to be accused of Capital Murder only on an indictment of a grand jury.  Tex. Const. art I, § 10 (“no person shall be held to answer for a criminal offense, unless on an indictment of a grand jury, except in cases in which the punishment is by fine or imprisonment, otherwise than in the penitentiary”); Cook v. State, 902 S.W.2d 471, 475 (Tex. Crim. App. 1995) (holding that Texas Constitution guarantees right to indictment by grand jury for all felony offenses).  Further, Mr. ______________ has the right, guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution and Article I, sections 10, 13, and 19 of the Texas Constitution, to be informed of the specific nature of the accusations against him.  See In re Oliver, 333 U.S. 257, 273 (1948) (“A person’s right to reasonable notice of a charge against him, and an opportunity to be heard in his defense … are basic in our system of jurisprudence…”).

5. Indictment by grand jury protects citizens against arbitrary accusations by the government. King v. State, 473 S.W.2d 43, 45 (Tex. Crim. App. 1971).  An indictment is essential to vest the trial court with jurisdiction.  Tex. Const. art. V, § 12(b); Cook, 902 S.W.2d at 475.  The purpose of an indictment is to provide notice of the charged offense so that the presumptively innocent accused may prepare, before trial, an informed and effective defense.  Riney v. State, 28 S.W.3d 561, 565 (Tex. Crim. App. 2000).  “The accused is not required to anticipate any and all variant facts the State might hypothetically seek to establish.”  Brasfield v. State, 600 S.W.2d 288, 295 (Tex. Crim. App. 1980) (overruled on other grounds by Janecka v. State, 739 S.W.2d 813, 819 (Tex. Crim. App. 1987)).

6. Therefore, an indictment must aver all the elements of the crime with which it charges.  Campbell v. State, 5 S.W.3d 693, 701 (Tex. Crim. App. 1999); Garcia v. State, 981 S.W.2d 683, 685 (Tex. Crim. App. 1998) (“[A]n indictment must allege, in plain and intelligible language, all the facts and circumstances necessary to establish all the material elements of the offense charged.”); Ward v. State, 829 S.W.2d 787, 794 (Tex. Crim. App. 1992) (overruled on other grounds by Riney, 28 S.W.3d at 566); Labelle v. State, 720 S.W.2d 101, 110 (Tex. Crim. App. 1986); Ex parte County, 577 S.W.2d 260, 261 (Tex. Crim. App. 1979); Benoit v. State, 561 S.W.2d 810, 813 (Tex. Crim. App. 1977); State v. Draper, 940 S.W.2d 824, 826 (Tex. App.— Austin 1997); cf. Hamling v. United States, 418 U.S. 87, 117 (1974).  Indeed, the Texas Legislature has mandated that an indictment must contain all material elements of the offense charged: “Everything should be stated in an indictment which is necessary to be proved.”  Tex. Code Crim. Proc. Ann. art. 21.03 (West 2002); see also Tex. Code Crim. Proc. Ann. art. 21.11 (West 2002).

7. In the past, Texas courts have rejected the contention that, where the State seeks the death penalty, the failure of the capital murder indictment to allege the punishment criteria—the special issues for the jury, mandated by Article 37.071, section 2(b), of the Texas Code of Criminal Procedure—renders a subsequent death sentence constitutionally invalid.  See, e.g., Moore v. State, 969 S.W.2d 4, 13 (Tex. Crim. App. 1998).

8. Those courts justified their holdings with two arguments.  First, the courts reasoned that since the purpose of an indictment is to provide notice, the punishment special issues need not be alleged in the indictment because “the very fact of a capital murder indictment places the defendant on notice that conviction will result in either life imprisonment or the death penalty” Aranda v. State, 640 S.W.2d 766, 770 (Tex. App.—San Antonio 1982); see also Moore, 969 S.W.2d at 13; Callins v. State, 780 S.W.2d 176, 187 (Tex. Crim. App. 1986) (“a defendant who is charged under capital murder indictment is effectively put on notice that the special questions under Article 37.071, . . . will be issues in the case and that such procedural provisions need not be alleged in the indictment”) (citations omitted); Castillo v. State, 739 S.W.2d 280, 298-99 (Tex. Crim. App. 1987); Vigneault v. State, 600 S.W.2d 318, 330 (Tex. Crim. App. 1980) (observing that “the fact that the issues to be submitted to the jury are in every capital case identical and wholly independent of the varying fact situations which may come to trial places the capital defendant in a substantially different posture as regards notice thereof, from that of a civil litigant,” and therefore holding that the failure to allege the special issues in the indictment did not deprive the appellant of notice) (footnote omitted).

9. The argument that capital defendants are already provided all the notice constitutionally required of the punishment special issues by a capital murder indictment that does not allege the facts to support the issues cannot seriously be maintained.  With respect to Mr. ________________’s rights under the Texas Constitution, that notice must “come from the face of the indictment.  Indeed the accused is not required to look elsewhere.”  Ward, 829 S.W.2d at 794; Labelle, 720 S.W.2d at 110 (observing that Article I, section 10, of the Texas Constitution requires that notice must come from the face of the indictment); Benoit, 561 S.W.2d at 813 (holding that defendant’s knowledge of the offense with which he was charged does not obviate inquiry into whether the charge, in writing, furnished that information in plain and intelligible language).  An indictment that does not allege, for example, that a probability exists that Mr. ______________ would commit criminal acts of violence that constitutes a “continuing threat to society” fails to provide notice of that accusation from its face.   Likewise, an indictment that fails to allege that no circumstance exists that would justify a life sentence fails to provide notice of that allegation.    Mr. ________________ is not clairvoyant; he cannot use the indictment sworn out against him as a crystal ball to read the prosecutor’s mind and foresee the State’s intention to prove at trial that Mr. __________________ is a “continuing threat to society.” and that there is nothing that will justify a life sentence.  

10. Nor does the fact that the future dangerousness issue and lack of mitigating evidence are raised in every capital murder case provide Mr. _______________ with the constitutionally required notice that these will be issues in his case.   For instance, that the victim was killed is a fact at issue in every capital murder case, but a capital murder indictment that fails to allege the victim’s death is patently defective.  Cf. Welch v. State, 543 S.W.2d 378, (Tex. Crim. App. 1976) (requiring indictment for theft to allege, inter alia, that stolen personal property was owned, and to name the owner if known); Ex parte Winton, 549 S.W.2d 751, 752 (Tex. Crim. App. 1977) (holding that failure to allege required culpable mental state renders indictment defective).  Underscoring the fallaciousness of assuming that what is at issue in one capital murder case provides adequate notice in another case, the “continuing threat to society” and “mitigation” special issues embrace a confluence of factors that varies from case to case.  See, e.g., Tong v. State, 25 S.W.3d 707 (Tex. Crim. App. 2000) (unadjudicated extraneous offenses); Nenno v. State, 970 S.W.2d 549 (Tex. Crim. App. 1998) (evidence of pedophilia and unlikelihood of rehabilitation) (overruled in part on other grounds); Walbey v. State, 926 S.W.2d 307 (Tex. Crim. App. 1996) (facts of crime); Ford v. State, 919 S.W.2d 107 (Tex. Crim. App. 1996) (lack of remorse); Mason v. State, 905 S.W.2d 570 (Tex. Crim. App. 1995) (membership in white-supremacist organization that engaged in criminal activities); McBride v. State, 862 S.W.2d 600 (Tex. Crim. App. 1993) (psychiatric testimony).  Mr. _________________ has not been provided with notice as to which, if any, of these theories will be pursued by the State at punishment.  As such, the indictment is defective as a matter of state and federal constitutional law.  See Tex. Const. art. I, §§ 10, 13, & 19; see also Ables v. Scott, 73 F.3d 591, 593-94 & n.4 (5th Cir. 1996) (resting refusal to grant relief for indictment’s failure to allege “deadly weapon” sentence enhancement under Fifth, Sixth, and Fourteenth Amendments on the fact that petitioner had actual notice of State’s punishment theory, and because, at the time the case was decided, pre-Apprendi, aggravating factors increasing punishment were not considered elements of the offense but are now).

11. The second reason why the Texas courts have not required the punishment special issues to be alleged in the indictment is that the courts deemed them not to be elements of the offense of capital murder.  See Moore, 969 S.W.2d at 13; Rosales v. State, 748 S.W.2d 451, 458 (Tex. Crim. App. 1987); Castillo, 739 S.W.2d at 298-99; Sharp v. State, 707 S.W.2d 611, 624 (Tex. Crim. App. 1986) (“Appellant is correct in his assertion that everything necessary to be proven to sustain a conviction in the guilt/innocence phase must be alleged in an indictment.  However, the special issues of Art. 37.071 (b), supra, are not an element of the offense of capital murder; Art. 37.071 relates only to punishment”).

12. The notion that the punishment special issues are not elements of the offense of capital murder contradicts over a century of Texas case law addressing accusations on what constitutes a “crime.”  This authority establishes that a “crime” includes every fact that is by law a basis for imposing or increasing—as opposed to mitigating—punishment.  Only facts that were not the basis for punishment were not elements, and thus did not need to be alleged in the indictment.  See 1 J. Bishop, Law of Criminal Procedure § 81, at 51 (2d ed. 1872) (“The indictment must contain an allegation of every fact which is legally essential to the punishment to be inflicted.”), adopted, Hobbs v. State, 44 Tex. 353, 354 (Tex. 1875).  Statutory aggravating facts were treated the same way—as elements of a new, aggravated grade of the common law crime rather than some sort of “non-element” that enhances the sentence of a common law crime.    Indictments not alleging these statutory aggravators were deficient as a matter of law, even if the jury found the presence of the aggravating circumstance beyond a reasonable doubt.  See, e.g., Gooden v. State, 145 S.W.2d 177, 178 (Tex. Crim. App. 1940); Williams v. State, 108 S.W. 371, 372 (Tex. Crim. App. 1908); Garcia v. State, 19 Tex. Ct. App. 389, 393 (Tex. Crim. App. 1885); Searcy v. State, 1 Tex. Ct. App. 440, 444 (1876); Hobbs, 44 Tex at 355; see generally, Apprendi v. New Jersey, 530 U.S. 466, 500-18 (2000) (Thomas, J., concurring) (gathering case law).

13. This principle—that a fact that increases the penalty for a crime beyond the prescribed statutory maximum must be alleged in the indictment and proved to the jury beyond a reasonable doubt—is a matter of constitutional law.  See Apprendi v. New Jersey, 530 U.S. 466, 476-77 (2000); Jones v. United States, 526 U.S. 227, 243 n.6 (1999) (“any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.”) (emphasis added).  The question of whether a fact denominated a sentencing factor by the legislature defining the offense is an element “is not one of form, but of effect.”  Apprendi, 530 U.S. at 494.  If a State makes a defendant’s authorized punishment contingent on the finding of a fact, that fact—“no matter how the State labels it”—constitutes an element of the offense.  Ring v. Arizona, 536 U.S. 584, 602 (2002).

14. Furthermore, the Texas Court of Criminal Appeals has implicitly acknowledged that the punishment special issues are elements of the offense of capital murder where the State seeks the death penalty, as distinguished from the offense of capital murder where the State does not seek the death penalty.  In Powell v. State, the Texas Court of Criminal Appeals, construing the version of Article 37.071 of the Texas Code of Criminal Procedure then in effect, stated that the “legislature defined a capital murder punishable by death as including the element of [the punishment special issue] deliberateness.”  897 S.W.2d 307, 316 (Tex. Crim. App. 1994) (emphasis added) (overruled by Prystash v. State, 3 S.W.3d 522, 532 (Tex. Crim. App. 1999)).  Revisiting the issue following Apprendi, the Texas Court of Criminal Appeals denied that the punishment special issues are elements of capital murder; however, in the same breath, the court confirmed that their centrality to the imposition of a death sentence, stating that “the ‘deliberateness’ special issue is an element of the death penalty, not capital murder.”  Smith v. State, 74 S.W.3d 868, 873-74 (Tex. Crim. App. 2002). Tellingly, the Smith court conceded that a punishment special issue might be an element of capital murder when a death sentence is sought, though the court concluded that the capital murder statute nevertheless complies with the Apprendi rule in the context of the claim in that case.  Id. at 874.

15. Since Smith, the U.S. Supreme Court has verified that a statutory aggravating circumstance that, when found by the fact finder, increases the punishment for capital murder from life imprisonment to the death penalty is an element of the offense of capital murder.  Ring, 153 L. Ed. 2d at 564 (overruling Walton v. Arizona, 497 U.S. 639 (1990)).

16. While Mr. ____________ has been indicted for capital murder under section 12.31(a) of the Texas Penal Code and the State is seeking the death penalty, the indictment against him fails to allege the requisite statutory aggravating circumstances for a death sentence.  See Tex. Code Crim. Proc. Ann. art. 37.071, § 2 (West 2002).  Specifically, the indictment fails to allege, much less assert the factual predicates for such an accusation, that Mr. _____________ constitutes a “continuing threat to society.”  Id. at § 2(b).  Evidence of Mr. _______________’s future dangerousness must be presented to the grand jury and alleged in the indictment, if such dangerousness is found to be true by the grand jurors.  If the indictment does not make the proper allegation, then this Court lacks the jurisdiction to try Mr. ______________ for anything other than a non-death capital felony, and death should therefore be precluded as a sentencing option.  To proceed otherwise would violate Mr. ________________’s rights under the Texas and United States Constitutions.

17. Likewise, the absence of a circumstance that would justify a life sentence must be plead in the indictment and established by the state, beyond a reasonable doubt.  The failure of Article 37.071 to place the burden of establishing, beyond a reasonable doubt, that no circumstance exists that would justify a sentence of life violates the rights and protections afforded to the accused by the provisions of the 5th, 6th, 8th and 14th Amendments to the United States Constitution.  Ring, supra.

WHEREFORE, PREMISES CONSIDERED, Mr. ________________ prays that this Court preclude the death penalty as a sentencing option in this case.





Respectfully submitted on this the _____ day of__________, 20[ ].

     By:_______________________________________
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_______________________________________
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CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 20[ ].







___________________________________________

