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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 

§

VS.
§

IN AND FOR

§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

MOTION TO PRECLUDE THE DEATH PENALTY DUE TO THE GRAND JURY’S FAILURE TO ALLEGE IN THE INDICTMENT ALL ELEMENTS NECESSARY TO MAKE THE DEFENDANT DEATH-ELIGIBLE 

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to preclude the death penalty due to the grand jury’s failure to allege in the indictment all elements necessary to make the defendant death-eligible.  In support, the defendant will show the court the following.

Background

The defendant has been indicted for the offense of capital murder.  The State is seeking the death penalty. 

Analysis

The penalty for the offense of capital murder is life in prison without the possibility of parole for 40 years. Tex. Penal Code § 12.31; Tex. Code Crim. Proc. art. 37.071 § 2(e)(2)(B).  It is only when the state seeks the death penalty that the prescribed statutory maximum can be exceeded and then only if the finder of fact concludes,  beyond a reasonable doubt, that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.” Tex. Code Crim. Proc. art. 37.071 § 2(b)(1); Tex. Penal Code § 12.31. 


Under Texas law there are three facts which must be found by a jury in order to increase the penalty for the crime beyond the prescribed statutory maximum of life without parole for a minimum of 40 years to that of death.  These facts are: (1) future dangerousness, Tex. Code Crim. Proc. art. 37.071, §2(b)(1); (2) whether the defendant, as a party, intended or anticipated the death of the individual Tex. Code Crim. Proc. art. 37.071, §2(b)(2); and (3) the lack of a mitigating circumstance justifying the imposition of a life sentence rather than death.  Tex. Code Crim. Proc.  art. 37.071, §2 (e)(1).  An affirmative response to the first two and a negative response to the third are matters which enhance the punishment to death and, therefore, must be alleged in the indictment and proved to the jury beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S. 466 (2000).  The Texas legislature has created two offenses, one is a Capital Felony where the State seeks death and the other is a Capital Felony where the state does not seek death. Tex. Penal Code § 12.31(a).  


Evidence of the defendant’s future dangerousness, mens rea and lack of mitigation must be presented to the grand jury and alleged in the indictment, if such elements are found by the grand jurors.  Although the grand jury provision of the Fifth Amendment of the United States Constitution has not been extended to the states through the Fourteenth Amendment, Hurtado v. California, 110 U.S. 516, 538 (1884), the Texas Constitution provides, in relevant part, that “no person shall be held to answer for a criminal offense, unless on an indictment of a grand jury. . ..” Tex. Const. art. 1 § 10.  Further the Texas Constitution states, “[t]he practice and procedures relating to the use of indictments and informations, including their contents, amendment, sufficiency and requisites, are as provided by law.” Tex. Const. art 5 § 12.     


Deriving its authority from that provision, the Legislature enacted Tex. Code Crim. Proc. art. 21.03, which requires that “[e]verything should be stated in an indictment which is necessary to be proved.”  “[A]ll elements constituting an offense must be sufficiently charged so as to inform, without intendment, the presumptively innocent [accused] of the charges against him.” McCravy v. State, 642 S.W.2d 450, 455 (Tex. Crim. App. 1980).  And “[w]here a particular intent is a material fact in the description of the offense, it must be stated in the indictment.”  Tex. Code Crim. Proc. art. 21.05 (emphasis added).  Moreover, the indictment may not be amended without the grand jury’s permission if the change is directed toward the grand jury’s responsibility to make findings on all the essential allegations of the offense. Batiste v. State, 785 S.W.2d 432, 435 (Tex. App.—Corpus Christi 1990, pet. ref’d).  If the indictment does not make the proper allegations, then the Court’s jurisdiction is restricted to imposition of the punishment for the charge actually made in the indictment -- in this case, a non-death capital felony.  


The United States Constitution forbids the State of Texas from depriving the defendant of “life, liberty or property without due process of law.”  U.S. Const. amend. 14.   While the federal right to grand jury indictment has not been extended to the states, the Supreme Court has expressly held that a State must comply with its own laws in charging criminal offenses in order to avoid running afoul of the Due Process guarantee.  Hurtado, 110 U.S. 516, 538 (“No man can be restrained of his liberty, be prevented from removing himself from place to place as he chooses, be compelled to go to a place contrary to his inclination, or be in any way imprisoned or confined unless by virtue of the express laws of the land.”)

Conclusion

The death penalty must be precluded as a sentencing option in this case because the indictment returned against the defendant fails to make the necessary allegations to elevate the offense of capital-life to capital-death.  To allow the State to seek the death penalty against the defendant on the basis of an insufficient indictment would violate the Texas Constitution and the United States Constitution. 
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has 

been hand delivered to the District Attorney’s Office, on this the _____ day of __________, 

200__.








____________________________________








Eric M. Albritton
CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of ______________________, 200__, came to be considered the foregoing motion to preclude the death penalty due to the grand jury’s failure to allege in the indictment all elements necessary to make the defendant death-eligible.  After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


IT IS THEREFORE ORDERED that the death is precluded as a sentencing option in this case.


SIGNED the ________ day of ________________________________________, 200__.
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