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CAUSE NO. CR02-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 


§

VS.
§
IN AND FOR


§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

MOTION TO PRECLUDE DEATH PENALTY AS A SENTENCING OPTION

DUE TO EQUAL PROTECTION VIOLATIONS

TO THE HONORABLE JUDGE OF THIS COURT:







Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to preclude death penalty as a sentencing option due to equal protection violations.  In support, the defendant will show the following.







Background


            The defendant has been indicted by the Rusk County Grand Jury for capital murder.  The State of Texas is seeking the death penalty. 


Analysis 

A. 
Facailly Unconstitutional: No Uniform and Specific Standards in Place

There are no uniform, statewide standards to guide prosecutors in deciding when they should seek the death penalty, as required by the Equal Protection Clause and, therefore, Article 37.071 of the Texas Code of Criminal Procedure is unconstitutional on its face.  In Bush v. Gore, 531 U.S. 98 (2000), the United States Supreme Court held that when fundamental rights are involved, the Equal Protection Clause of the Fourteenth Amendment requires that there be “uniform” and “specific” standards to prevent the arbitrary and disparate treatment of similarly situated people.  Bush, 531 U.S. at 102.  The Court, applying this principle, concluded that the Florida Supreme Court’s opinion ordering a recount in the 2000 presidential election was unconstitutional because the standard –  “intent of the voter” – was too vague and thus would not respect the “equal dignity owed to each voter.”  Id. at 104.


As a prerequisite to implementing death penalty systems, States must establish mechanisms to ensure that the lives of all of its citizens are treated equally. As the Supreme Court noted with respect to voting, “Having once granted the right to vote on equal terms, the State may not, by later arbitrary and disparate treatment, value one person’s vote over that of another.”  Bush, 531 U.S. at 104-05.  By the same reasoning, since the Constitution has ensured both the right to life and to the equal protection of the laws, a state may not, by arbitrary and disparate treatment, value one person’s life over that of another.  In the brief period since Bush was handed down, several commentators have taken notice of this result.  See Laurence Benner et. al., Criminal Justice in the Supreme Court: An Analysis of United States Supreme Court Criminal and Habeas Corpus Decisions (October 2, 2000 - September 30, 2001), 38 Cal. W. L. Rev. 87, 91 (2001) (“Certainly the Bush v. Gore equal protection principle ought to be no less applicable when a state permits ‘disparate treatment’ of death eligible defendants because county prosecutors use differing standards for electing which defendants they will seek to execute.”); Michael P. Seng, Commentary:  Reflections on when “We, the People” Kill, 34 J. Marshall L. Rev. 713, 717 (2001) (“Certainly, if a state or its courts cannot arbitrarily dilute or deny a person’s right to vote because of the Equal Protection clause, then human life must also be given equal protection.”); Cass R. Sunstein, Symposium:  Bush v Gore: Order Without Law, 68 U. Chi. L. Rev. 737, 758 (2001) (noting that the Bush holding might require that “methods be in place to ensure against the differential treatment of those subject to capital punishment”).  


Texas’ lack of standards to ensure non-arbitrary treatment with regard to the fundamental right to life is enough in itself to establish an Equal Protection violation; a showing of intentional discrimination against a protected class is not required. Bush, 531 U.S. at 106.  Unlike traditional Equal Protection claims of intentional discrimination against a protected class, claims like this one and the one in Bush are not based on an individual act of discrimination, but rather challenge a system in which unchecked official discretion makes arbitrary and unequal treatment inevitable.  Cf. McCleskey v. Kemp, 481 U.S. 279 (1987) (holding superseded by statute in part).


If the Equal Protection clause requires guidelines to ensure that localities do not treat “identical types of ballots used in identical brands of machines and exhibiting identical physical characteristics” differently, Bush, 531 U.S. at 134 (Souter, J., dissenting) (agreeing with per curium that the lack of standards for the statewide recount violated the Equal Protection Clause but disagreeing as to the proper remedy), then it must require guidelines to ensure that localities do not treat similarly situated offenders committing the same types of crimes differently with respect to their lives.  While the Bush v. Gore opinion declares that its “consideration is limited to the present circumstances,” id. at 109, suggesting that the principle announced might not apply to any other situations, the fundamental nature of the right to life requires that the principle also apply, as logically appropriate, to the death penalty system.  The per curium opinion in Bush explains the narrow scope of its holding by distinguishing the somewhat unusual situation of a court-ordered statewide recount from an ordinary election.  In ordinary elections, the Court says, the Equal Protection Clause does not prohibit counties from developing “different systems for implementing elections.”  Bush, 531 U.S. at 109.  One reason for this distinction is that once ballots have been cast, the “fact finder confronts a thing, not a person,” and thus “[t]he search for intent can be confined by specific rules designed to ensure uniform treatment.”  Id. at 106.  Also, individual counties may have “expertise” that justifies letting them choose their own methods of conducting elections.  Id. at 109.  Another explanation is that “local variety (in voting machines and procedures) can be justified by concerns about cost, the potential value of innovation, and so on” whereas a “different order of disparity” occurs when, after ballots have been cast, physically identical ballots are hand-counted according to different rules.  Id. at 134 (Souter, J., dissenting).  Finally, of course, voting is different than capital punishment, and arguably the differences between the two might justify different constitutional analyses.


These distinctions, however, do not diminish the relevance of the Bush Equal Protection rule to Texas’ death penalty system.  Just as Florida counties can use different voting machines in their elections, Texas counties can certainly have separate prosecutors and can structure those prosecutors’ offices differently; this allows the flexibility demanded by limited budgets and justified by local expertise, and takes into account the potential for innovation inherent in a system of local control.  With regard to the Court’s distinction between a “thing” and a “person,” although it is true that prosecutors charged with deciding when to seek the death penalty confront people and not things, this does not diminish the Equal Protection Clause’s requirement of non-arbitrariness.  In fact, written standards are already in use in other jurisdictions to guide prosecutors in the decision making process with regards to when the death penalty should be sought.  See, e.g., United States Attorneys’ Manual §9-10.010 et. seq. (1995) (laying out “federal protocol” for capital cases); U.S. Department of Justice, The Federal Death Penalty System:  Supplementary Data, Analysis and Revised Protocols for Capital Case Review (2001), http://www.usdoj.gov/dag/pubdoc/deathpenaltystudy.htm.    


B. 
Right to Life is a Fundamental Right



The United States Constitution requires safeguards to ensure the equal treatment of all persons in the context of death penalty prosecutions.  Whereas the right to vote is “fundamental” because of historical trends and legislative decisions, the right to life at stake in Texas’ system of capital punishment is the most fundamental of all rights.  In contrast to the implied constitutional right to vote, the right to life is contained in the text of the Constitution.  The Fifth and Fourteenth Amendments provide that neither the federal government nor the states shall deprive any person of “life, liberty, or property” without due process of law.  U.S. Const. amend. V; amend. XIV, §1; cf. Bush v. Gore, 531 U.S. at 104 (“the individual citizen has no federal constitutional right to vote for electors for the President of the United States.” Instead, “[h]istory has favored the voter,” and since every state now chooses its electors through a statewide election, “the right to vote as the legislature has prescribed is fundamental.”).  The Supreme Court has long recognized the fundamental nature of the right to life, particularly in the context of the death penalty.  See Furman v. Georgia, 408 U.S. 238, 359 (1972) (“because capital punishment deprives an individual of a fundamental right [i.e., the right to life], . . . the State needs a compelling interest to justify it”).  

C. 
Arbitrary and Disparate Treatment of Similarly Situated Texas Defendants


The lack of standards to guide local prosecutors in their decisions as to whether to seek the death penalty inevitably leads to the arbitrary and disparate treatment of similarly situated defendants.  Prosecutors in each of Texas’ 254 counties make such decisions on their own, according to unwritten and widely varying standards.  Tex. Code Crim. Proc. passim; Tex. Penal Code passim.  The result is that whether a person charged with a capital crime will face the death penalty depends largely on arbitrary factors such as the county in which the crime occurred and, even more disturbingly, the race of accused and the victim.  While under the Bush standard it is not necessary to show that a standardless system has, or will have, a disparate or discriminatory impact, the evidence of such an impact in Texas underlines the arbitrariness inherent in such a system.  Even within Rusk County, similarly situated defendants are not treated the same. Since 1984, Rusk County Grand Juries have indicted 11 individual for capital murder, but only the defendant has faced the death penalty.  Statewide standards would remedy this blatant violation of the Equal Protection Clause.     



Texas’ system, or lack of system, for determining who will face the death penalty creates levels of disparity and arbitrariness that dwarf the problems addressed by the Supreme Court in the Florida election recount.  As in the Florida recount, standards vary from county to county, and even within a county the standards may change dramatically when a new district attorney takes office.  Whether a life-and-death decision is made according to legally relevant criteria, financial considerations, moral judgments, insistence of the deceased’s family or by whim is often impossible to determine, since there are generally no written standards for prosecutors to consult as a guide to making such a decision.  Longtime Harris County District Attorney John Holmes,  stated Harris County’s policy when he said that, “the decision [whether to seek the death penalty] is mine unilaterally.”  Armando Villafranca, A Man of Conviction:  For Securing Death Penalty, Offering Blunt Views, Few Top District Attorney, Houston Chronicle, November 29, 1998, LEXIS.  In other Texas counties, differing systems are used.  In Travis County, committees of assistant prosecutors assist the district attorney when making decisions in potentially capital cases.  Richard Willing, Prosecutor Often Determines Which Way A Case Will Go, USA Today, Monday, December 20, 1999, at 1A.  Meanwhile, in Dallas County, for many years the District Attorney’s first assistant, Norman Kinne, made the decisions himself.  Holly Becka, Vance Retiring With Legacy Of Helping Crime Victims; Attorneys Note Ethical Standards Set by DA, Assistant, Dallas Morning News, December 31, 1998, LEXIS.  

When a District Attorney decides who will face the death penalty, the importance of that person’s personal philosophy should not be underestimated.  “Indeed, the willingness of the local prosecutor to seek the death penalty seems to play by far the most significant role in determining who will eventually be sentenced to death.”  Richard Willing and Gary Fields, Geography of the Death Penalty, USA Today, December 20, 1999, at 1A.  When John Holmes retired as District Attorney for Harris County, a debate between the two candidates competing to succeed him revealed the utter lack of consensus as to how life-and-death decisions should be made.  Chuck Rosenthal, Holmes’ hand-picked successor and the current District Attorney for Harris County, stated that the county’s system of seeking and obtaining death sentences (unilateral decision by the D.A.) “works great.”  Rosenthal’s opponent Jim Dougherty, however, was more circumspect.  Dougherty questioned both the eagerness with which the Harris County District Attorney’s office seeks the death penalty and the arbitrariness underlying that decision, saying, “[w]e need to be conscious of the fact that there is great disproportionality in the system” and that “[i]f you push hard enough you can get the death penalty in most of these cases, but is that the right thing to do every time?”  Julie Mason, Candidates for D.A. Draw Differences; Pair Disagree on State’s Death-Sentence System, Houston Chronicle, October 26, 2000, LEXIS.  

Indeed Harris County, with its lack of standards for determining which individual defendants will face death, provides the most glaring example of the resultant disparities in Texas’ system.  The approach of District Attorneys Holmes and Rosenthal has been not to consider criteria such as the relative moral culpability of the defendant or the heinousness of the crime, but rather, as Rosenthal says, to seek the death penalty whenever prosecutors judge there is a “better than average chance” of a jury returning a death sentence.  Mike Tolson and Steve Brewer, Harris County is a Pipeline to Death Row, Houston Chronicle, February 2, 2001, LEXIS.  This approach has been roundly criticized, not only by defense attorneys and death penalty opponents but also by other prosecutors and judges.  As state District Judge Doug Shaver, himself a former prosecutor, said in regard to Harris County, “It seems to me that there are cases going through that are not necessarily death cases.  It is no longer reserved for the special cases it ought to be reserved for.”  Id.   Former District Attorney Holmes acknowledged but dismissed the fact that different counties employ different standards in deciding whether or not to seek the death penalty, commenting, “I’d rather be tried for horse theft in Houston than in West Texas, where I’m going to get a harsher sentence, but what does that prove?”  Willing and Fields, supra.  What it proves is that when it comes to capital punishment, which, unlike horse theft, involves the fundamental right to life, the lack of statewide standards as to when prosecutors should seek the death penalty has led to a system lacking the “minimum requirement for non-arbitrary treatment,” Bush, 531 U.S. at 105, that the Equal Protection Clause commands.

The lack of standards in Texas’ death penalty prosecution system leads to glaring disparities in the number of people sent to death row in different counties.  Just as the more lenient standards for counting ballots in Broward County as compared to Palm Beach County led to a “markedly disproportionate” number of new votes being discovered in Broward County, Bush, 531 U.S. at 107, the different standards employed by prosecutors in Texas’ 254 counties leads to people being sentenced to death at rates markedly disproportionate to their counties’ populations and murder rates.  For instance, in 1999 Harris County had 140 people on death row, while Dallas County, whose population is about two-thirds that of Harris County’s had only 37.  This is despite the fact that Dallas County’s murder rate is higher than Harris County’s.1  Willing and Fields, supra, at 6A.  Indeed, if Dallas County and Bexar County were combined into one, they would have a population greater than Harris County’s, but would have less than half the number of people on death row.2  While Harris County had 26% of the state’s murders from 1988-1997, it was responsible for 31% of the people on death row in the state.  Dallas County, with 19% of the state’s murders, was responsible for contributing only 9% to the population on death row.  Id.  Meanwhile, 138 (more than half) of Texas’ 254 counties have never sentenced anyone to death.  Tolson and Brewer, supra.  

Even more disturbing than the differences among county prosecutors’ approaches to deciding whether to seek the death penalty are the racial disparities evident in those decisions. Researchers have concluded3 that all other things being equal, a Texan who murders a white person4 is twice as likely to be charged with capital murder than one who murders a Hispanic person, and almost five times more likely to be charged with capital murder than one who murders an African-American.5  Jonathan R. Sorensen and James W. Marquart, Prosecutorial And Jury Decision-Making in Post-Furman Texas Capital Cases, 18 N.Y.U. Rev. L. & Soc. Change 743, 765 (1990/91).  Some legally relevant criteria also increase the chance that an offender will be charged with capital murder; for instance, those who commit murder-rapes and those who kill multiple people are more likely to be charged with capital murder than are other death-eligible offenders.6  Id. at 764-65.  The fact that a murder victim is white increases an offender’s chance of being charged with capital murder more than if he is charged with multiple killings.7  Id.  

Racial disparity is a problem not just in Texas, but across the nation.  A study by the General Accounting Office found that 82% of studies conducted nationwide reported that the race of the victim increased the likelihood that a defendant would be charged with capital murder or receive the death penalty.  That is, “those who murdered whites were found to be more likely to be sentenced to death than those who murdered blacks.”  United States General Accounting Office, Death Penalty Sentencing:  Research Indicates Pattern of Racial Disparities, GDD-90-57, 5 (1990), www.gao.gov/docdblite/summary.  The “evidence for the race of the victim influence was stronger for the earlier stages of the judicial process (e.g., prosecutorial decision to charge defendant with a capital offense, decision to proceed to trial rather than plea bargain) than in the later stages.”  Id.  It is evidence like this that has led the New Jersey Supreme Court to “strongly recommend” that the state adopt “guidelines for use throughout the state by prosecutors in determining the selection of capital cases.”  State v. Koedatich, 548 A.2d 939, 955 (1988); State v. Marshall, 613 A.2d 1059, 1112 (1992) (aff’d in part, rev’d in part by Marshall v. Hendricks, 307 F.2d 36). Guidelines would not only help to ensure uniformity, but would “be able to screen out any possible effects of race or socioeconomic status in the charging and selection process.”  Marshall, 613 A.2d at 1112.  The Bush Equal Protection principle makes such a system not just beneficial, but constitutionally required.

Although some portions of the Bush v. Gore decision are vulnerable to criticism, its core Equal Protection holding is neither implausible nor unsupportable.  While many judges and commentators have questioned parts of the ruling, that criticism has focused solely on the Court’s remedy.  Bush, 531 U.S. at 127 (Stevens, J., dissenting), 135 (Souter, J., dissenting), 143 (Ginsburg, J., dissenting), 147 (Breyer, J., dissenting); David A. Strauss, Symposium:  Bush v. Gore:  What Were They Thinking?, 68 U. Chi. L. Rev. 737 (2001); Cass R. Sunstein, Order Without Law, 68 U. Chi. L. Rev. 737 (2001).  As the per curium opinion noted, seven Justices were in agreement on the basic premise that the Florida Supreme Court’s recount order violated the Equal Protection Clause because it lacked standards to ensure the non-arbitrary treatment of voters.  Bush, 531 U.S. at 111 (referring to Justices Souter and Breyer and the five Justices who signed the per curium opinion).  Similarly, even critics who lambasted the decision allowed that the Equal Protection reasoning in the opinion, while not dictated by the Court’s prior precedents, was reasonable and even praiseworthy.  Thus, erstwhile critics commented that the Court’s interpretation of the Equal Protection clause “has considerable appeal,” Sunstein, supra, at 773, and “can be seen both as an extension of the Warren Court’s vision of democracy and as a logical implication of the view, seriously proposed a generation ago, that the Constitution limits the degree to which discretion can be vested in executive officials of both the state and federal governments.”  Strauss, supra, at 740.  The closeness of the election and the political implications of the Court’s decision do not mean that the principle upon which its ruling was based can be ignored.

To the extent that the Equal Protection principle in Bush v. Gore conflicts with the Court’s declaration that the holding only applies to the particular circumstances of the 2000 Presidential election, the principle must take precedence.  It is not only appropriate, but wise for courts to limit their holdings to the facts of the particular case with which they are confronted.  However, in a legal system based on precedent, a legal principle cannot be valid on one day and not the next.  The reasoning of Bush v. Gore, like that of any of the Court’s rulings, must apply to all other situations to which it logically extends.  The Equal Protection Clause mandates that when a fundamental right is threatened, states must establish standards to ensure that localities do not treat its citizens in an arbitrarily disparate manner.  Thus, Texas’ death penalty prosecution scheme, which provides no standards to ensure the non-arbitrary treatment of capital offenders by prosecutors, is unconstitutional. 

D. 
Invoking prosecutorial discretion does not excuse unconstitutional statute

The need for non-arbitrary standards in the application of the death penalty outweighs any benefits of unbounded prosecutorial discretion.  No argument for prosecutorial discretion can justify a system that contains no safeguards to ensure that the lives of similarly situated offenders are treated with equal dignity.  Because the right to life is fundamental, if Texas is to maintain such a system, its justifications for that system would have to pass strict scrutiny.  Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (reversing an order to sterilize a felon because the law allowing for sterilization did not pass strict scrutiny, as it treated larceny and embezzlement differently despite their being essentially the same crime).  In order to pass strict scrutiny, the state would have to show that allowing prosecutors the unbridled discretion to decide when to seek the death penalty is necessary to achieve a compelling governmental interest and narrowly tailored.  Our constitutional structure does not bar courts from evaluating the Constitutionality of the system by which prosecutors decide whether or not to seek the death penalty.  Neither do the arguments in favor of prosecutorial discretion that have been made over the years justify the arbitrary seeking of death.


The separation of powers doctrine does not bar courts from requiring some restraint on prosecutorial discretion.  Courts can and do evaluate particular prosecutorial decisions for Equal Protection violations.  See, e.g., United States v. Armstrong, 517 U.S. 456 (1996) (declining to allow discovery on defendant’s selective prosecution claim but acknowledging that such discovery would be allowed if petitioner had shown that the Government declined to prosecute similarly situated persons of other races); Wayte v. United States, 470 U.S. 598 (1985) (reviewing the prosecution of a man for refusing to register with the Selective Service System under a “selective prosecution” Equal Protection analysis); United States v. Batchelder, 442 U.S. 114, 125 (1979) (noting that while it is broad, prosecutorial discretion is nonetheless “subject to constitutional constraints”); Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978) (same); Oyler v. Boles, 368 U.S. 448 (1962) (same); Yick Wo v. Hopkins, 118 U.S. 356 (1886) (ordering the release of Chinese petitioners who were prosecuted and jailed for operating laundries without a permit while similarly situated Caucasian laundry operators were not prosecuted).  In selective-prosecution and vindictive prosecution cases, courts are deferential to prosecutorial decisions and require “clear evidence” to rebut the presumption that prosecutors have acted legally.  Armstrong, 517 U.S. at 464 (quoting United States v. Chemical Foundation, Inc., 272 U.S. 1, 14-15 (1926)).  Because of separation of powers concerns, courts refuse to force district attorneys and U.S. Attorneys to prosecute particular offenders, as doing so would “encroach on the prerogatives of another department of the Government.” United States v. Shaw, 226 A.2d 366, 368 (D.C. 1967); see also Newman v. United States, 382 F.2d 479 (1967); United States v. Cox, 342 F.2d 167 (5th Cir.Miss. 1965).  However, “there is an enormous difference between, on the one hand, forcing a prosecutor to charge or stripping him of authority to charge and, on the other, regulating that authority . . .”  James Vorenberg, Decent Restraint of Prosecutorial Power, 94 Harv. L. Rev. 1521, 1546 (1981).  This analysis is neither attacking a particular decision of an individual prosecutor as vindictive or selective, nor is it asking the courts to force prosecutors to file charges in particular cases.  Rather, it is alleging that the laws of Texas violate the Equal Protection Clause by failing to establish standards by which prosecutors are to decide whether to seek the death penalty in a potentially capital case.  “The law has long recognized the distinction between judicial usurpation of discretionary authority and judicial review of the statutory and constitutional limits to that authority.” Nader v. Saxbe, 497 F.2d 676, 679 n. 19 (1974).  After conducting such a review, courts can only conclude that Texas’ lack of a system to guide prosecutors in the decision whether certain offenders will face the death penalty violates the Constitutional guarantee of equal protection.    As the Court noted in Bush v. Gore, despite the “limits on judicial authority” imposed by the Constitution, when Constitutional violations are brought to the attention of the courts, “it becomes our unsought responsibility to resolve the federal and constitutional issues the judicial system has been forced to confront.”  Bush, 531 U.S. at 111.  When faced with a Constitutional violation, courts cannot wait for the Legislature to take action.  


The frequently cited reasons for allowing prosecutors broad discretion as to what charges to bring cannot justify a system which allows some defendants’ lives to be arbitrarily valued less than others’.  Because of the fundamental nature of the right to life, such rationale would have to pass strict scrutiny. Skinner v. Oklahoma, 316 U.S. at 541.  The primary justification for judicial noninterference with prosecutorial decision-making is that judicial review of individual prosecutorial decisions would be difficult or inefficient. Wayte v. United States, 470 U.S. at 607.  One reason that courts may have difficulty reviewing prosecutors’ decisions as to whether to seek the death penalty is that there are no clearly articulated, uniform standards by which those decisions are made.  If such standards were in place, judicial review would be much more feasible.  Further, the existence of statewide standards would not mean that courts would have to begin micro-managing prosecutors’ offices; they could remain fairly deferential to prosecutors’ decisions so long as prosecutors are able to justify their decisions according to the standards.  See Vorenberg, supra, at 1546-47.  Concerns about the increased burden on courts and prosecutors that could result from statewide standards cannot justify ignoring a constitutional mandate.  Standards to guide a prosecutor’s discretion as to when to seek the death penalty would not constitute a mandatory death penalty, nor would they completely eliminate a prosecutors’ discretion or ability to consider the individual circumstances of each case.  Statewide standards would simply provide “some assurance that the rudimentary requirements of equal treatment and fundamental fairness are satisfied.” Bush, 531 U.S. at 109.


Other rationales for broad prosecutorial discretion are similarly unable to excuse the disparities and arbitrariness of Texas’ current system.  Such considerations as the need for flexible use of prosecutorial resources based on changing enforcement priorities, or the loss of deterrence which might result from revealing prosecutorial motives, are not “compelling governmental interests” sufficient to overcome the need for non-arbitrariness when the state decides whether to seek to take a defendant’s life.  While such considerations may justify broad discretion in the criminal justice system in general, they are incapable of providing justification when life is at stake.  Allowing the decision whether to seek the death penalty to be made based on the unfettered discretion of an individual prosecutor allows an unconstitutional degree of arbitrariness, inconsistency and unpredictability.  Further, even if the reasons for allowing broad prosecutorial discretion were “compelling” by themselves, they cannot justify the risk that life-or-death decisions might be made on the basis of mere caprice or, worse, racial prejudice.  

E.
Statewide Standards Required by the Eighth Amendment

Requiring standards to ensure that prosecutors do not, through the exercise of unfettered discretion, arbitrarily value some peoples’ lives more than others’ would not only ensure that the Texas death penalty system complies with the Equal Protection clause, but would further the Eighth Amendment’s mandate of reliability and consistency in the imposition of the death penalty.  In 1972, the Supreme Court invalidated the death penalty in part on the grounds that the standardless death penalty statutes then in effect allowed the ultimate punishment to be applied “wantonly and ... freakishly,” Furman v. Georgia, 408 U.S. 238, 310 (1972) (Stewart, J., concurring), and that in practice there was no meaningful basis for distinguishing between the cases in which it was applied and those in which it was not.  Id. at 313 (White, J., concurring).  Four years later, when the court approved revised death penalty statutes, it held that state legislatures confronted these problems by drafting statutes that provided the sentencer with guidance in determining the appropriate sentence and narrowed the sentencer’s discretion to impose the death penalty.  Jurek v. Texas, 428 U.S. 262, 270 (1976); Gregg v. Georgia, 428 U.S. 153, 195 (1976).   The new statutes did not, however, require states to provide standards to guide prosecutors’ decisions as to whether to seek the death penalty in the first place.  See Tex. Code Crim. Proc. art. 37.071 (2000). As Justice Brennan has pointed out, 

 . . . discrimination and arbitrariness at an earlier point in the selection process nullify the value of later controls on the jury.  The selection process for the imposition of the death penalty does not begin at trial; it begins in the prosecutor’s office.  His decision whether or not to seek capital punishment is no less important than the jury’s.  Just like the jury, then, where death is the consequence, the prosecutor’s “discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.” . . . The prosecutor’s choices are subject to no standards, no supervision, no controls whatever . . . if the price of prosecutorial independence is the freedom to impose death in an arbitrary, freakish, or discriminatory manner, it is a price the Eighth Amendment will not tolerate.

De Garmo v. Texas, 474 U.S. 973, 975 (1985) (Brennan, J., dissenting from denial of cert.).  If imposing the death penalty on a freakishly and randomly selected subset of those who commit murder violated the Eighth Amendment, see Furman, then surely allowing prosecutors to choose, without any standards whatsoever, what subset of those accused of capital murder will face the death penalty is equally unconstitutional.  

In light of the Equal Protection analysis of Bush v. Gore, the Supreme Court’s previous approval of Texas’ system for selecting which defendants should face the death penalty must be revisited.  The Court has reasoned that such unbounded prosecutorial discretion does not violate the Eighth Amendment because a prosecutor’s decision not to seek the death penalty when the law allowed him to do so involved the “decision to afford an individual defendant mercy” rather than the unconstitutional decision to impose the death penalty on a “capriciously selected group of offenders.”  Gregg, 428 U.S. at 199.  The decision to show a particular defendant mercy is an invalid reason for allowing prosecutorial discretion because, as noted by Justice Blackmun in his dissent in Furman, “the power to be lenient is the power to discriminate.” McCleskey, 481 U.S. at 312. While statutes channeling the discretion of the jury can reduce the dangers of arbitrary jury decisions in a particular case, they cannot change the arbitrariness inherent in a system in which the decision of who will be chosen to face that sentencing jury is guided by nothing more than one person’s personal philosophy.  Put another way, if local prosecutors decide to “afford mercy,” that is, decline to seek the death penalty, based on vastly different standards, or racially discriminatory standards, or no standards at all, the resulting system remains arbitrary and capricious, and thus, unconstitutional.  The insight of the Bush v. Gore Equal Protection reasoning is that arbitrariness can exist not just when an individual defendant (or ballot) is subjected to a judgment that is unguided by any standards, but also when an entire system lacks consistent standards so that defendants (or ballots) in each locality may be subjected to vastly differing penalties.  

The evidence that individual prosecutors do, indeed, use vastly different standards to decide whether to seek the death penalty also requires a re-evaluation of the Supreme Court’s approval of unbounded prosecutorial discretion.  In a concurrence in Gregg, Justice White expanded on the reasons why he thought unbounded prosecutorial discretion did not violate the Eighth Amendment, writing that “absent facts to the contrary” he would not assume that prosecutors will “exercise [their] power in a standardless fashion.”  Gregg, 428 U.S. at 225 (White, J., concurring).  Justice White assumed that 

the standards by which [prosecutors] decide whether to charge a capital felony will be the same as those by which the jury will decide the questions of guilt and innocence.  Thus defendants will escape the death penalty through prosecutorial charging decisions only because the offense is not sufficiently serious; or because the proof is insufficiently strong.

 Id.   In fact, as discussed above, under the current system many prosecutors do not seek the death penalty in every death-eligible case if they think that a jury would not return a death sentence.  Some decide not to seek the death penalty upon request by the victim’s family, (see Jury Process in Zamora Murder Trial to Start Jan. 20, Dallas Morning News, December 6, 1997, LEXIS), or because the defendant hires an experienced defense attorney, (Texas Civil Rights Project, The Death Penalty In Texas 22 (2000), http://www. texascivilrightsproject.org), or, as discussed above, possibly because the victim of the crime is not white.  Taking into consideration all of these facts, the assumption that it is unnecessary to channel a prosecutors’ discretion is illogical and misguided.

Noting the constitutional problems inherent in a system where prosecutors enjoy unchecked freedom and widely varying standards when deciding whether to seek the death penalty, the New Jersey Supreme Court has called for standards to “instill uniformity in charging and prosecuting practices throughout the state.” State v. Marshall, 613 A.2d at 1112.  That court acknowledged the fact that courts should not usurp the decision-making function of prosecutors, but argued that in light of the “need to promote uniformity in the administration of the death penalty,” statewide standards were warranted.  State v. Koedatich, 548 A.2d at 955.  These recommendations were made on the basis of the Eighth Amendment requirements of reliability and non-arbitrariness in capital proceedings.  Combined with the Equal Protection Clauses’ requirement that standards be in place to ensure equality with regards to fundamental rights, such standards are not simply advisable, they are constitutionally required.  
                Other courts have recognized that the Fourteenth Amendment requires limiting discretion to ensure equality and non-arbitrariness in governmental decision-making. Bush v. Gore was not the first time a court has held that a system in which government officials have unbounded discretion is unconstitutional. The Supreme Court and federal appellate courts have found violations of the Fourteenth Amendment when governments and governmental agencies have unlimited discretion to select among qualified applicants for licenses and government benefits.  Those courts reasoned that allowing governmental decision makers to make choices without any uniform standards allows an intolerable amount of arbitrariness.  Although these cases have not been widely followed, they provide further persuasive support for the Equal Protection holding in Bush and for the necessity of some channeling of prosecutorial discretion in the Texas death penalty system.


The Supreme Court held that a lack of standards in a scheme of issuing permits, and the arbitrary and discriminatory refusal to grant permits to one group when they were routinely granted to other groups, violates the Equal Protection clause. Niemotko v. Maryland, 340 U.S. 268, 273 (1951) (alternative holding).   In that case, a City Council refused to grant a permit to a group of Jehovah’s Witnesses who wished to hold a meeting in a public park.  While that case also involved the First Amendment and a prior restraint on the freedom of speech and religion issues, id. at 271, the Court found that the complete discretion vested in the City Council as to whether to grant permits violated the Equal Protection clause.  The Fifth Circuit applied similar reasoning to a case not involving the First Amendment in Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964). The City of Atlanta’s system for granting liquor licenses was found to violate the Equal Protection clause because it operated under no standards, allowing the city to arbitrarily deny applications of eligible applicants.  Id. at 610.  The court rejected the city’s argument that the Equal Protection requirement of non-arbitrary standards did not apply because liquor licenses are not protected rights or entitlements but rather a “privilege.”  Id.  While “government bodies have great latitude in enacting reasonable standards,” they do not have the latitude to make decisions “on the basis of uncontrolled discretion and whim” or “without any established standards.”  Hornsby v. Allen, 330 F.2d 55, 55 (5th Cir. 1964) (denying petition for reh’g).  For the same reason, the problems of arbitrariness inherent in a standardless system for choosing among “non-preference” applicants for public housing violated the Due Process Clause.  Holmes v. New York City Housing Authority, 398 F.2d 262 (2d Cir.N.Y.1968).  


        As in these cases, where governmental decision makers had complete discretion as to which eligible applicants they would grant permits or accept into public housing, in the Texas death penalty prosecution system 254 individual county prosecutors have complete discretion as to which death-eligible defendants will face a possible death sentence and which will not.  This standardless system allows for the arbitrary and inconsistent treatment of similarly situated defendants and is thus unconstitutional.  Even if a prosecutor’s decision not to seek the death penalty is a “privilege” of mercy granted to some capital defendants but not others, the decision whether to grant that privilege cannot be left to the unfettered discretion of 254 individual county prosecutors.  Such a system allows for an unacceptable level of arbitrariness with life-or-death consequences.  Of course, mandating that prosecutors seek the death penalty in any death-eligible case would not solve these problems.  Such a mandate would not only mean a tremendous misuse of time and money, but would run afoul of the Eighth Amendment requirement of individualized consideration of each offender and the related prohibition against an “unduly harsh and unworkably rigid” mandatory death penalty statute.  Woodson v. North Carolina, 428 U.S. at 293.  While the reasoning in Holmes and Hornsby and the alternative holding in Niemotko have not been widely followed, their support for the reasoning in Bush v. Gore reinforces its validity and underlines the fact that a system of unfettered discretion, like Texas’ standardless system for deciding when to seek the death penalty in capital cases, violates the Equal Protection Clause.

Conclusion

Because the Texas death penalty scheme violates the defendant’s right to equal protection of the law by failing to provide standards to guide the decision makers death penalty choices, the defendant prays that the court preclude the death penalty as a sentencing option in this case.
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of __________, 200__.
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Eric M. Albritton

CAUSE NO. CR02-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of _______________________, 200__, came to be considered the foregoing motion to preclude the death penalty as a sentencing option.  After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


SO ORDERED.


SIGNED the ________ day of _________________________________________, 2002.








____________________________________








JUDGE PRESIDING

1 Harris County’s average population from 1988 to 1997 was 2,857,978; Dallas County’s was 1,917,501.  Harris County had a murder rate of 17.3 per 100,000; Dallas County’s was 19.3 per 100,0000.  Statistics are from research conducted by USA Today.  Willing and Fields, Geography of the Death Penalty, USA Today, December 20, 1999, at 6A.


2 Bexar County’s average population from 1988 to 1997 was 1,245,209 and it had 29 inmates on death row in 1999.  Thus, Dallas and Bexar Counties combined had a population of 3,162,710 and 66 inmates on death row (compared to Harris County’s population of less than 3 million and 140 death row inmates).  Willing and Fields, supra, at 6A.


3 Sorensen and Marquart’s study compared death-eligible arrestees to defendants charged with capital murder, excluding acquittals, from 1980 to 1988, in order to measure prosecutorial discretion.  Acquittals were excluded because there were very few of them.  Thus, the defendants referred to as being charged with capital murder were also convicted.  Sorensen and Marquart, supra, at 758.





4The record reflects that the defendant in this case is an African American male and the alleged victim is a white female.





5 25.8% of death-eligible offenders in white-victim cases were charged and convicted of capital murder, compared with just 5.6% of those in black-victim cases and 11.9% in Hispanic-victim cases.  Sorensen and Marquart, supra, at 764, Table 1.


6 56.6% of defendants in rape-murder cases were charged with capital murder, vs. 15.5% of those in robbery-murders and 12.4% of those in burglary-murders.  45.9% of defendants in multiple-victim cases were charged with capital murder, vs. 16% in single-victim cases.  Sorensen and Marquart, supra, at 764, Table 1.


7 A defendant in a white-victim crime is 4.6 times as likely to be charged with capital murder as a defendant in a black-victim crime; a defendant in a multiple-victim crime is 2.86 times as likely to be charged as one in a single-victim crime.  See supra notes 4 and 5.  
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