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§

_____________ COUNTY, TEXAS

MOTION TO PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,                                        , Defendant, by and through his attorneys of record, and pursuant to the 5th,6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution, Articles 1.05, 1.06 and 1.09 of the Texas Code of Criminal Procedure and moves the Court to preclude the death penalty as a sentencing option and in support thereof would show the Court the following:

DEATH IS DIFFERENT

1. The Defendant has been indicted by the county grand jury for the offense of capital murder.

2. The State is seeking the death penalty.  Furman v. Georgia, 408 U.S. 238 (1972), mandates that where discretion is afforded in sentencing on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.  Gregg  v. Georgia, 428 U.S. 153, 189 (1976).  It is certainly not a novel proposition that discretion in the area of sentencing be exercised in an informed manner.  Id.   

ARBITRARY APPLICATION OF DEATH SHOULD BE PRECLUDED tc "ARBITRARY APPLICATION OF DEATH SHOULD  BE PRECLUDED "
3. Section 19.03 of the Texas Penal Code defines the categories of crimes that are death eligible.  It is supplemented by Art. 37.071 of the Texas Code of Criminal Procedure, which governs the procedure in which death penalty is sought.  These provisions are intended to narrow the class of death eligible defendants to “insure[ ] that the death penalty will only be imposed for the most serious crimes (and) . . . that (it) will only be imposed for the same type of offenses which occur under the same types of circumstances." Jurek v. Texas, 428 U.S. 262, 270 (1976) (internal quotes omitted);  See also Furman, 408 U.S. 238; Zant v. Stephens, 462 U.S. 862 (1983).  

4. The Court has found that narrowing definitions alone are not of controlling constitutional significance. Roberts v. Louisiana, 428 U.S. 325, 332 (1976).  Instead, what is essential is that the death penalty is not applied in such a way as to be arbitrary and capricious.  To insure that death penalty statutes are applied in a consistent and meaningful way, the sentencer must be provided with adequate guidance.  Arave v. Creech, 507 U.S. 463 (1993).  The same is true of the manner in which the state decided whether or not to seek death in a death eligible case.

5. Art. 37.071 of the Texas Code of Criminal Procedure fails to provide a method by which the State determines against whom the death penalty will be sought.   This failure eliminates any possible rationality and consistency in the decision to seek death.  Thus, it violates the Defendant’s right to Due Process as set out in the 5th Amendment to the United States Constitution and Due Process and Equal Protection mandated by the 14th Amendment to the United States Constitution, Article 1, Sections 13 and 19 of the Texas Constitution and Art. 1.04 of the Texas Code of Criminal Procedure.  See State v. Middlebrooks, 840 S.W.2d 317 (Tenn. 1992) (holding a provision of a definitional statute, as opposed to procedural as in case at bar, that failed to sufficiently narrow the class of death eligibility must be struck down.)

6. The Eighth Amendment prohibition against the infliction of cruel and unusual punishment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society. Thus, a penalty or procedure that was permissible at one time in our Nation’s history is not necessarily permissible today, such as the killing of one for the rape of an adult woman, mandatory death sentences or the killing of a person with mental retardation. See Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976); Atkins v. Virginia, 536 U.S. 304 ( 2002); and Furman, 408 U.S. at 329.  So, whereas the unfettered discretion of state prosecutors as a means of affording individual defendants mercy, was upheld in Gregg, 428 U.S. at 199 (White, J., concurring), states throughout the nation are now recognizing that a uniform means of statewide guidelines to review such selection processes are necessary.  See  18 U.S.C. § 3598 (a)(1)(2); Section 9-10.020, U.S. Attorney Manual: http://www.doj.gov; New Jersey Guidelines for County Prosecutors, www.idoc.state.il.us/ccp/ccp/reports/commission_report njguidelines_prosecutors.pdf; see also Illinois Report, Chapter 5: ww.idoc.state.il.us/ccp/ccp/reports/commission_report/chapter_05.pdf; Tennessee’s Death Penalty: Costs and Consequences, John G. Morgan, Comptroller of the Treasury Office of Research July, 2004, pp 13-15, 48: Virginia JLARC Final Report, January 15, 2002, Summary of findings, p. iv-vi: http://jlarc.state.va.us/pubs_rec.htm; Nebraska Commission on Law Enforcement and Criminal Justice: http://www.nol.org/home/crimecom/; New York period of reflection provision, NY CLS CPL § 250.40 (2004); Report of the Massachusetts Governor’s Council on Capital Punishment, p12 (2003): www.mass.gov/Agov2/docs/5-3-04%20MassDPReportFinal.pdf; The Constitution Project, Mandatory Justice: Eighteen Reforms to the Death Penalty, 2001, n. VIII: http://pweforum.org/deathpenalty/resources/reader/23.php3. 

7. The decision as to which defendant is to be subjected to the death penalty prosecution varies from county to county in Texas. There are two hundred and fifty-four (254) counties in Texas and likely two hundred and fifty-four (254) different methods used to determine which cases shall be prosecuted as capital cases, a different system for each of the counties.  See Lena Roberts, All Over the Map … How an Accident of Geography turns Texas’ Death Penalty Scheme into a Lethal Lottery, p27, copyright 2003.  Geography plays a stronger role than anything else in determining whether a person is charged with a capital crime and whether the death penalty will be sought. Id. at p 44. Because of this lack of uniformity, the county in which the defendant is prosecuted results in actual arbitrary application of the death sentence. 

8. The death sentence is a charge on behalf of the citizens of the state.  See Furman, 408 U.S. at 379. Where a fundamental right, such as the constitutionally enumerated right to life, U.S. Const. amend. XIV, § 1, is at stake, official discretion must be controlled to prevent unequal treatment in the enjoyment of that right.  Bush v. Gore, 531 U.S. 98, 109 (2000).  

9. The decision of the United States Supreme Court in Bush v. Gore addressed the varying standards used to count votes in a presidential election. The Court noted that voters should be accorded Equal Protection even though the right to vote is not guaranteed by the Constitution, finding “the right to vote as the legislature has prescribed is fundamental; and one source of its fundamental nature lies in the equal weight accorded to each vote and the equal dignity owed to each voter.”  Id. at 104.  It then held, “the State may not, by later arbitrary and disparate treatment, value one person’s vote over that of another." Id. 104, 105.  Stated broadly, Bush v. Gore thus teaches that the failure to create standards to control official discretion alone can violate the Equal Protection Clause of the Fourteenth Amendment when abridgment of a fundamental right is involved.  Laurence Benner et. al., THIRD ANNUAL REVIEW OF UNITED STATES SUPREME COURT CRIMINAL LAW AND PROCEDURE CASES: Criminal Justice in the Supreme Court: An Analysis of United States Supreme Court Criminal and Habeas Corpus Decisions (October 2, 2000 - September 30, 2001), 38 Cal. W. L. Rev. 87 (2001).  

10. Thus, to establish an equal protection violation, in this fundamental context, it is not necessary to prove the existence of purposeful discrimination, as was necessary under McClesky when a state’s death penalty scheme was challenged due to discriminatory effect based on the suspect class of race.  McCleskey v. Kemp, 481 U.S. 279 (1987). 

11. Stare decisis is the preferred course to analyze the constitutional standard because it promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial decisions, and contributes to the actual and perceived integrity of the judicial process. See Crawford v. Washington, 124 S. Ct. 1354, 1378 (2004) (Rehnquist, C.J., concurring) (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)).  Furthermore, “[n]o panel is empowered to hold that a prior decision applies only to the limited facts set forth in that opinion.”  Medellin v. Dretke, 371 F.3d 270, 21 (5th Cir. 2004), cert. granted 160 L. Ed. 2d 518, 125 S. Ct. 686 (quoting United States v. Smith, 354 F.3d 390, 399 (5th Cir. 2003)).

12. The fundamental right to life is guaranteed by the Constitution.  U.S. Const. amend. XIV, § 1.  Thus, the life of a citizen at minimum demands as much due process as does the right to vote.  The failure of the State to set forth uniform and specific standards to determine against whom a death sentence will be sought renders the sentence of death one that is wantonly and freakishly applied that is prohibited by the 8th and 14th Amendments to the United States Constitution. See Furman v. Georgia, 408 U.S. 238, 310 (1972).

13. The decision to seek death is one that should rightfully be made by the grand jury and not by the prosecuting attorney.  Under the Due Process Clause of the 5th Amendment and the notice and jury trial guarantees of the 6th Amendment, any fact (other than a prior conviction) that increased the maximum penalty for a crime must be charged in an indictment, submitted to a jury and proven beyond a reasonable doubt. Jones v.United States 526 U.S. 227 (1999); Apprendi v. New Jersey, 530 U.S. 466 (2000).   This rule applies to death penalty cases.  Ring v. Arizona, 122 S. Ct. 2428 (2002).  The Texas Court of Criminal Appeals has tried to rationalize that Apprendi and Ring do not apply to Texas because there is no finding of fact that raises the level of punishment above the maximum punishment of death.  (cite Texas case here).  However, any question as to whether or not Jones, Apprendi, and Ring apply to Texas was resolved in favor of applicability by the United States Supreme Court in Blakely v. Washington where Justice Scalia, writing for the majority said:  (insert “maximum sentence” language).  

124 S.Ct. 2531 (2004)


Accordingly, the decision should be made by the grand jury who is the protector of the public’s right to be free from arbitrary decisions of a local prosecutor (need cite here).  The discretion of the prosecutor is in whether or not evidence of future dangerousness and lack of a mitigating circumstance that would justify a sentence of life is to be offered to the grand jury.  It is this body who will make the probably cause finding as to the probability that the Accused will commit criminal acts of violence that will constitute a continuing threat to society.  It is also these grand jurors who should determine, under the cited cases, if there is probable cause that there is no circumstance that will justify a sentence of life.  While the burden of this latter issue has historically been placed on the Defendant, by authority of Blakely v. Washington, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), the State should properly be required to negate beyond a reasonable doubt the existence of a circumstance that would justify a sentence of life.   As this is a burden of the State at trial, so too should the grand jury be required to negate the existence of a mitigating circumstance and so allege this in the indictment.


Following indictment, the prosecuting attorney would have the discretion to determine if he/she would be offering evidence in support of the allegations of the indictment.  The prosecuting attorney would still have discretion, but it would not be the discretion to seek death in the first place. This decision should rightfully be resolved by the grand jury.

14. In the alternative and without waiving the foregoing, the Defendant would show that the method (or lack of method) that is utilized by the prosecuting attorney to determine against whom he/she will seek death is arbitrary and violates the rights and protections of the Defendant under the 5th, 6th, 8th and 14th Amendments to the United States Constitution and the Constitution of the State of Texas.

15. This method is arbitrary and constitutionally infirm for the following reasons:



(list all of the reasons why the decision of the prosecution is 

                                  or may be arbitrary, politically motivated ) 


This Court should find that the process that was used by the prosecuting attorney to select the Defendant as one whom the State of Texas would seek to kill violates the cited provisions of the State and Federal Constitutions and that death should be precluded as a sentencing option. 



WHEREFORE PREMISES CONSIDERED, the Defendant prays that upon hearing the Court:

(1) preclude death as a sentencing option in this case;

(2) grant the Defendant such other and further relief as he may show himself to be justly entitled.




Respectfully submitted on this the ____ day of ___________, 200__.

     By:_______________________________________
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Address:____________________







____________________________







Telephone:  (   )     -        






_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument  has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

