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________ COUNTY, TEXAS
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_____________________


§

______ JUDICIAL DISTRICT

MOTION REQUESTING THE COURT TO FIND TEX. CODE CRIM. PROC. ART. 37.071. SECTION 2(f)(4) TO BE UNCONSTITUTIONAL

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW ____________, Defendant, by and through counsel, and pursuant to the 8th and 14th Amendments to the United States Constitution and Article 1, Sections 13 and 19 of the Texas Constitution and applicable Rules of Criminal Procedure, makes this Motion in Limine.  In support thereof, Defendant would show:

1. The Defendant has been indicted for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a “greater degree of accuracy and fact-finding than would be true in a non-capital case.” Gilmore v. Taylor, 508 U.S. 333, 342 (1993); see also Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. It is the duty of this Court and the Texas Court of Criminal Appeals to make certain that the death sentence is not “wantonly or freakishly” imposed and that the purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656, 660 (Tex. Crim. App. 1991).

4. The Supreme Court of the United States has held that “[a]ccurate sentencing information is an indispensable prerequisite to a reasoned determination of whether a defendant shall live or die.”  Gregg v. Georgia, 428 U.S. 153, 190 (1976).  

5. Art. 37.071 §2(e)(1) of the Texas Code of Criminal Procedure requires the court to instruct the jury to determine:

Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant’s character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed.

Tex. Code Crim. Proc. art. 37.071 §2(e)(1). 

6. Art. 37.071 §2(f)(4) defines mitigating evidence to be “evidence that a juror might regard as reducing the defendant’s moral blameworthiness.”

7. This statutory definition violates the Eighth and Fourteenth Amendments to the United States Constitution.

8. It impermissibly instructs jurors to disregard mitigating evidence that is unrelated to a defendant’s moral blameworthiness.  The instruction unconstitutionally narrows the jury’s discretion in sentencing, to factors that concern only moral blameworthiness.

9. The Eighth and Fourteenth Amendments to the United States Constitution require that the sentencer “not be precluded from considering, as a mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.”  Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) (overruled in part on other grounds) (quoting Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion of BURGER, C.J.)).

10. The Supreme Court of the United States found the Texas death penalty statute to be constitutional on the basis of guarantees that sentencing juries would be able to consider “whatever mitigating circumstances” the defendant might be able to show.  Lockett, 438 U.S. at 607 (referring to Jurek v. Texas, 428 U.S. 262 (1976)).

11. The Court held that these mitigating circumstances were necessary to ensure that the death penalty was not imposed in an arbitrary or capricious manner.  This belief was based on the principle that “defendants who commit criminal acts that are attributable to a disadvantaged background, or to emotional and mental problems, may be less culpable than defendants who have no such excuse.”  Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (overruled on other grounds).

12. It is therefore well established that a sentencer “may not refuse to consider or be precluded from considering ‘any relevant mitigating evidence.’”  Skipper v. South Carolina, 476 U.S. 1, 4 (1986) (quoting Eddings, 455 U.S. at 114).

13. The Supreme Court of the United States has held that relevant mitigating evidence is “evidence which tends logically to prove or disprove some fact or circumstance which a fact-finder could reasonably deem to have mitigating value.” Tennard v. Dretke, 159 L. Ed. 2d 384, 395, 124 S. Ct. 2562, 2570 (2004).  

14. The Supreme Court of the United States has further ruled that once the “low threshold for relevance is met, the Eighth Amendment requires that the jury be able to consider and give effect to a capital defendant's mitigating evidence.”  Tennard, 159 L. Ed. 2d at 396, 124 S. Ct. at 2570 (quoting Boyde v. California, 494 U.S. 370, 377-378 (1990)).  It is therefore unconstitutional for a state to exclude or limit a defendant’s ability to present relevant mitigating evidence.

15. However, Art. 37.071 §2(f)(4) of the Texas Code of Criminal Procedure instructs jurors to disregard any potentially relevant mitigating evidence that does not relate to the defendant’s moral blameworthiness.  

16. The instruction can only reasonably be interpreted as a limitation on the mitigating circumstances, referred to in Art. 37.071 §2(e)(1), that a jury can consider to warrant a sentence of life imprisonment rather than a death sentence.  If the clause is not read as a limitation on what mitigating evidence can be considered it is rendered completely superfluous when read in conjunction with Art 37.071 §2(e)(1). 

17. “It is an elementary rule of construction that, when possible to do so, effect must be given to every sentence, clause and word of a statute so that no part thereof be rendered superfluous or inoperative.” Spence v. Fenchler, 107 Tex. 443, 457 (Tex. 1915).  The only way to give effect to Art. 37.071 §2(f)(4) without rendering it superfluous is to read it as a limitation on Art 37.071 §2(e)(1).

18. Limiting the jury’s consideration of mitigating evidence to factors that reduce the defendant’s moral blameworthiness creates an unacceptable risk that the death penalty would be imposed despite the existence of evidence that would infer the basis for a sentence less than death.  “When the choice is between life and death, that risk is unacceptable and incompatible with the commands of the Eighth and Fourteenth Amendments.”  Lockett, 438 U.S. at 605 (1978). 

19. The Supreme Court of the United States has held that “the sentencing process must permit consideration of the ‘character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death’ . . . in order to ensure the reliability, under Eighth Amendment standards, of the determination that ‘death is the appropriate punishment in a specific case.’” Lockett, 438 U.S. at 601, (quoting Woodson v. North Carolina, 428 U.S. 280, at 304–305 (1976)).

20. A restriction on the mitigating evidence that can be considered by jurors in the sentencing phase of this trial is therefore unconstitutional, and also renders whatever, if any, sentence to be delivered unreliable since it is not certain that all relevant factors have been considered.

21. In determining whether to impose a sentence of death the jury “can do little more – and must do nothing less – than express the conscience of the community on the ultimate issue of life or death.” Witherspoon v. Illinois, 391 U.S. 510, 519 (1968). The conscience of the community can only be reliably expressed by a jury that has access to all mitigating evidence to make an informed decision.



WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing hereof, this court find that Art. 37.071 §2(f)(4) of the Texas Code of Criminal Procedure that defines mitigating evidence to be “evidence that a juror might regard as reducing the defendant’s moral blameworthiness” violates the 8th and 14th Amendments to the United States Constitution.  Defendant prays that relief be granted by appropriate Order precluding any instruction to the jury that mitigating evidence is that which reduces the defendant’s moral blameworthiness.


Respectfully submitted on this the ____ day of ____________, 200__.





By: ________________________________________






COUNSEL FOR THE DEFENDANT






State Bar No. ____________________






Address:  _______________________






_______________________________






Telephone: (    )





    _________________________________________






CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ____ day of _____________, 200__.
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