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__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO HOLD UNCONSTITUTIONAL TEX. CODE CRIM. PROC.

ART. 37.071 SEC. 2(e) AND (f) - BURDEN OF PROOF

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ________________, the Accused, by and through his attorney of record and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution and makes this his Motion to Hold Unconstitutional Tex. Code Crim. Proc. arts. 37.071 Sec. 2(e) and (f) - Burden of Proof, and as grounds therefore would show the Court as follows:

1. Effective September 1, 1991, a jury, which has convicted a defendant of capital murder, in which the State is seeking the death penalty, shall be charged as follows:

Tex. Code Crim. Proc. Art. 37.071, Sec. 2

(e) The court shall instruct the jury that if the jury returns an affirmative finding to each issue submitted under Subsection (b) of this article, it shall answer the following issue:

Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed.

(f) The court shall charge the jury that in answering the issue submitted under Subsection (e) of this article, the jury:

(1)  shall answer the issue "yes" or "no";

(2) may not answer the issue "no" unless it agrees unanimously and may not answer the issue "yes" unless 10 or more jurors agree.

2. This statute is unconstitutional for the following  reasons:

(a) It impermissibly shifts the burden of proof on mitigation to the Defendant in violation of Article I §10 of the Texas Constitution.  The statute requires the jury to consider, along with mitigating evidence, the “moral culpability of the defendant.”  This is the jury that has just found the defendant had no defense to the charge of capital murder and that he was guilty of that offense, beyond a reasonable doubt.

 
The statute then demands that the defense produce "sufficient" mitigation (while considering this same “moral culpability”) to warrant a sentence of life imprisonment.  The mitigating evidence must be “sufficient” to overcome “moral culpability” that has already been established in the minds of the jurors.  In death penalty deliberations, “moral culpability” is not evidence, it is a finding that the jury has already made.  The statute places an unfair, undue and unconstitutional emphasis on the finding that the jury has already made.  The Defendant, if he is to save his life, must offer evidence that is somehow greater than the finding of moral culpability beyond a reasonable doubt.

(b) Aside from shifting the burden of proof to the Defendant, the statute provides no other guidance to the jury that is called upon to make this life and death decision.  As a result, the death penalty is imposed in a wanton and freakish manner in violation of the defendant's rights to due process and protection from cruel and unusual punishment under the Eighth and Fourteenth Amendments to the United States Constitution, as well as Article I §13 of the Texas Constitution.

(c) This impermissible shift of the burden to the Defendant is made more unconscionable by the language of Tex. Code Crim. Proc. art. 37.071(2)(f) which provides that the jury shall not answer the mitigation issue “yes” (resulting in a life sentence) unless 10 or more jurors agree.   The Defense, according to the instructions to the jury, must then offer “sufficient” mitigating evidence to not only overcome the “moral culpability” that has already been established in the eyes of the jury, but 10 or those jurors must be convinced of the sufficiency of that evidence.

3. State Law Violations
 
The infirmities in the statute discussed above are also in violation of State Constitutional Law.  Under the "due course of the law" provision of the Texas Constitution, Article I §10, the citizens of this state are guaranteed that any punishment for an offense will be in accordance with the law.  McFarlane v. State, 254 S.W.2d 136 (Tex. Crim. App. 1953).  When the burden of proof is shifted to the Defendant, the State's burden has essentially been reduced.  See e.g., Cobarrubio v. State, 675 S.W.2d 749 (Tex. Crim. App. 1983) (overruled in part, Lawrence v. State, 700 S.W.2d 208 (Tex. Crim. App. 1985)); and Elliott v. State, 858 S.W.2d 478, 487-488 (Tex. Crim. App. 1993).  Such a punishment, based on a reduced burden, is not in accordance with Texas law and is unconstitutional.

WHEREFORE, PREMISES CONSIDERED, Defendant prays this court will hold this statute unconstitutional, and for such other relief as Defendant may be entitled.

Respectfully submitted on this the ___day of_______, 200__.

By:_____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

__________________________________________

                     CO-COUNSEL


CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.,

