 SEQ CHAPTER \h \r 1Note: This motion is drafted to address several situations. If the case involves a person being charged with capital murder for killing a pregnant woman, points 23-29 can be removed from the motion. If the case involves the law of parties, point 13 can be removed. The section on intent can be used in either scenario. 

INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT

MOTION FOR COURT TO FIND ART. 37.071 OF THE TEXAS CODE OF CRIMINAL PROCEDURE UNCONSTITUTIONAL AS APPLIED TO THIS DEFENDANT

________________________

 TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW __________, the Accused in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 10, 13, and 19 of the Texas Constitution and applicable Rules of Criminal Procedure. In support thereof the Accused would show:

1) The Accused has been indicted for the offense of capital murder.

2) The State is seeking the death penalty.  The Eighth Amendment of the United States Constitution requires a greater degree of accuracy and fact-finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3) The courts of this state are bound by the law to make certain that the death sentence is not wantonly or freakishly imposed and that the lawful purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

4) The courts of this state are required by law to limit capital punishment to a “small group of narrowly defined and particularly brutal offenses” and “for the same type of offenses which occur under the same types of circumstances.” Jurek v. Texas, 428 U.S. 262, 270 (1976).

5) Statutory rules on capital punishment must guide the states so that the death penalty is reserved for the most heinous and serious crimes. Zant v. Stephens, 462 U.S. 862 (1983).

6) “When a severe punishment is not inflicted elsewhere, or when more serious crimes are punished less severely, there is a strong inference that the State is exercising arbitrary, ‘unrestrained power.’” Furman v. Georgia, 408 U.S. 238, 276 (1972). 

Expansion of Capital Eligible Crimes
1) Texas has expanded its list of capital eligible crimes from five aggravating circumstances in 1974 to eleven at the present time. In 1974, capital eligible crimes included: (1) murder of a peace officer or fireman who was on duty; (2) murder committed intentionally during the course of kidnapping, burglary, robbery, forcible rape, or arson; (3) murder for remuneration; (4) murder committed during an escape from a penal institution; and (5) murder of a prison employee by a prison inmate. Tex. Penal Code Art.1257 (Vernon 1974). (That article has been superseded by § 19.03 of the Texas Penal Code, which is substantially similar to Art. 1257. )

2) The crimes eligible for capital punishment have been expanded to now include: (1) prison inmates serving death or life sentences who kill a fellow inmate; or (2) prison inmates serving death or life sentences who murder with the intent to participate in the profits of a combination; (3) murder of more than one person during the same criminal transaction; or (4) murder of more than one person during different criminal transactions related to the same scheme; and (5) murder of an individual under six years of age. Tex. Penal Code Ann. § 19.03 (Vernon 2003).

3) The Massachusetts Council Report recommended limiting capital murder to eight aggravating circumstances. While the proposed Massachusetts capital murder statute would make political terrorism and intentional torture a crime, it did not include felony murder and the murder of individuals under six years old as aggravating circumstances as does Texas.  Massachusetts Council Report on the Death Penalty, p. 12, at www.mass.gov/Agov2/docs/5-3-04%20MassDPReportFinal.pdf.

4) The Illinois Commission on the Death Penalty recommended narrowing the death penalty from its current list of twenty eligibility factors to five; (1) murder of a peace officer or firefighter killed in the line of duty; (2) murder of any person (inmate, staff, visitor, etc.) at a correctional facility; (3) murder of two or more persons; (4) intentional murder of a person involving torture; and (5) murder by a person charged or convicted of a crime of anyone involved with the investigation, prosecution or defense of that crime. Illinois Commission on the Death Penalty, p. 23-24, at http://www.state.il.us/defender/summary_ recommendations.pdf.

5) The Constitution Project recommended that the states must meaningfully narrow the class of death-eligible offenders to prevent capital punishment in cases involving questionable categories of defendants and homicides. Constitution Project, p. 11, at http://www.constitutionproject.org/dpi 

6) The Supreme Court found the death penalty cannot be applied to every murder case and that mandatory application was unconstitutional. Roberts v. Louisiana, 428 U.S. 325 (1976).

7) The state of Texas has now broadened its definition of an “individual” to a “human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.” Texas Penal Code Ann. § 1.07 (a) (26). The previous definition of “individual” was “a human being who has been born and is alive.” The change in definition means a person who murders a pregnant woman now can be held accountable for the death of two people, which is an aggravating circumstance for the death penalty. Therefore, the broader definition is yet another expansion of capital eligible crimes.
This recent redefinition of who is an “individual” conceivably expands the State’s application of the death penalty to anyone who intentionally or knowingly causes the “death” of a fertilized egg.  Texas Penal Code §19.03(a)(8) defines capital murder to include someone who “…murders an individual under six years of age”.  Any fertilized egg is now and “individual” and anyone who intentionally or knowingly causes the destruction of that egg could conceivably be charged with capital murder.   The actions of the Texas legislature in expanding the definition of who an individual is, does irreparable harm to the constitutionality of the Texas Death Penalty Statute.
8) The Illinois Commission on the Death Penalty found that the expansion of the list of aggravating circumstances creates problems in the consistency of the application of the death penalty. “Prosecutors and courts struggle to fairly apply the ever evolving list of factors making a defendant eligible for the death penalty. The resulting capital prosecutions have over-taxed the resources of the criminal justice system, and more important, reflect a degree of arbitrariness, when decisions across the state are compared.” Illinois Commission on the Death Penalty, p. 68, at http:// www.state.il.us/defender/report/chaper_04.pdf.

9) Aggravating circumstances must genuinely narrow the class of capital eligible crimes and must reasonably justify the imposition of a death sentence compared to others found guilty of murder. That prevents an arbitrary and capricious sentencing pattern found in Furman. Zant v. Stephens, 462 U.S. 862, 877 (1983).

10) A state that authorizes capital punishment has a “constitutional responsibility to tailor and apply its law in a manner that avoids the arbitrary and capricious infliction of the death penalty.  Part of a State’s responsibility in this regard is to define the crimes for which death may be the sentence in a way that obviates ‘standardless [sentencing] discretion.’” Gregg v. Georgia, 428 U.S. 153, 196. (1976).

No Longer is Specific Intent or a Knowing State of Mind Required

11) A person commits murder in the state of Texas if he: (1) intentionally or knowingly causes the death of an individual; Tex. Penal Code §19.02 (b).

12) The Supreme Court found the new Texas Penal Code narrowed the scope of its laws by limiting capital homicides to committing “intentional and knowing murders.” Jurek v. Texas, 428 U.S. 262, 268 (1976). But the expansion of the death penalty statute means some of the crimes do not require intent.

13)  A form of strict liability in some instances has replaced specific intent for some crimes. For example, a person who accidentally kills an individual under six years old can receive the death penalty. Ramos v. State, 961 S.W.2d 637 (Tex. App.—San Antonio 1998). Now that an “individual” is now a fertilized egg, will the accidental destruction of a fertilized egg also result in a possible death sentence?

14) The courts of Texas do not ensure the death penalty would be limited “for the same type of offenses which occur under the same types of circumstances.” In the example cited above, a person who does not intend to kill an infant but does so during a drive by shooting, Ramos v. State, 961 S.W.2d 637 (Tex. App.—San Antonio 1998), can receive the same sentence as a person who intends to kill and torture an infant. Wyatt v. State, 23 S.W.3d 18, 25 (Tex. Crim. App. 2000). 

15) The Eighth Amendment requires that the death penalty be reserved for murders that show a high degree of culpability, and that the “culpability of the average murderer is insufficient to justify the most extreme sanction available to the State.” Atkins v. Virginia, 563 U.S. 304, 319 (2002).

16) The courts of the United States are bound by law to vacate the death sentence if the severity of the appropriate punishment does not reflect the culpability of the offender.  Godfrey v. Georgia, 446 U.S. 420, 433 (1980). 

Law of Parties Unconstitutionally Expands to Class to Which the Death Penalty is a Possible Punishment
17) The state of Texas allows the death penalty for a defendant who took part in a felony where a person was killed during the process.  “All conspirators are guilty of the felony actually committed, though having no intent to commit it, if the offense was committed in furtherance of the unlawful purpose and was one that should have been anticipated as a result of the carrying out of the conspiracy.” Tex. Penal Code § 7.02 (b). 

18) Once a defendant is convicted under the law of parties rule, he can be sentenced to death if a jury finds he “anticipated that a human life would be taken” during the felony. Tex. Code Crim. Proc. art. 37.071 (b) (2). In these situations, anticipation replaces intent.

19) The Supreme Court found the death penalty is excessive punishment when imposed on a defendant who participated in a felony but did not actually kill or intend to kill the victim. Tison v. Arizona, 481 U.S. 137, 150-151 (1987).

20) The Supreme Court ruled criminal culpability must be limited to participation in the crime, and the punishment must reflect “personal responsibility and moral guilt.” A death sentence for someone who does not kill or does not intend to kill does not satisfy the retribution aspect of capital punishment. Enmund v. Florida, 458 U.S. 782, 801 (1982).

21) The Constitution Project recommended reserving the death penalty for the worst killers by limiting the cases eligible for capital punishment and excluding those people convicted of felony murder who “did not kill, intend to kill, or intend that a killing occur.” Constitution Project, p. 11, at http://www.constitutionproject.org/dpi/.

22) The Massachusetts Commission also recommended limiting capital murder to “defendants who commit first-degree murder either through their own conduct, or through the conduct of another person whom they directed or controlled, or with whom they entered into agreement to commit the murder.” Massachusetts Council Report on the Death Penalty, p. 12, at http://www.mass.gov/Agov2/docs/5-3-04%20MassDPReportFinal.pdf.

23) The Supreme Court ruled that capital punishment is an excessive penalty for someone who does not take another life. Coker v. Georgia, 433 U.S. 584, 598 (1977). Defining an individual as a “human being who is alive, including an unborn child at every stage of gestation from fertilization until birth” unconstitutionally expands the class of those to which the death penalty can be fairly applied. 

WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing hereof, this court find that:

(1) Texas Penal Code art. 37.071 is unconstitutional as applied to the Accused;

(2) The District Attorney for _______ County, Texas should be precluded from seeking the death penalty against the Accused;

(3) Such other and further relief to which the Accused, and or his counsel, may show themselves to be justly entitled.  



Respectfully submitted on this the ____ day of ___________, 200__.

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







___________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument  has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

