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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION TO DECLARE ARTICLE 37.071, § 2(b)(1) OF THE TEXAS CODE OF CRIMINAL PROCEDURE UNCONSTITUTIONAL ON ITS FACE

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to declare Article 37.071 § 2(b)(1) of the Texas Code of Criminal Procedure unconstitutional on its face.  In support, the defendant will show the court the following.

Background

The defendant has been indicted by the Rusk County Grand Jury for Capital Murder.  The State of Texas is seeking the death penalty.  Article 37.071 of the Texas Code of Criminal Procedure sets out the framework for the trial of this criminal case.

Analysis
A. 
The Future Dangerousness Provision of the Texas Death Penalty Statute

Article 37.071, § 2(b)(1) of the Code of Criminal Procedure provides in pertinent part:

(b) On conclusion of the presentation of the evidence, the Court shall submit the following issues to the jury:

(1) whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society

Tex. Code Crim. Proc. art. 37.071 § 2(b)(1). 

B.       The Statute Violates the Defendant’s Right to Trial by Jury and Presumption of Innocence


On June 24, 2002, the Supreme Court declared that Arizona’s capital sentencing scheme violates the Sixth Amendment’s jury trial guarantee because it entrusts to the trial judge the determination whether aggravating factors exist that will justify the imposition of the death penalty. Ring v. Arizona, 536 U.S. 584, 609 (2002).  Applying the holdings from its previous decisions in Jones v. United States, 526 U.S. 227 (1999) and Apprendi v. New Jersey, 530 U.S. 466 (2000), the Court held that  “[u]nder the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.” Jones, 526 U.S. at 243 n.6.  The Supreme Court in Ring rejected the distinction between elements of an offense and sentencing factors that it had relied on in Walton v. Arizona, 497 U.S. 639 (1990), because that analysis was obviated by the holding of Apprendi. Ring, 536 U.S. at 604. “If a State makes an increase in a defendant’s authorized punishment contingent on the finding of a fact, that fact  – no matter how the State labels it – must be found by a jury beyond a reasonable doubt.”  Apprendi, 530 U.S. at 482-83.  Thus, “when the term ‘sentence enhancement’ is used to describe an increase beyond the maximum authorized statutory sentence, it is the functional equivalent of an element of a greater offense than the one covered by the jury’s guilty verdict.”  Id. at 495.  Because Arizona’s aggravating factors operated as the functional equivalent of an element of the greater offense of capital murder, the Sixth Amendment required that they be found by a jury. Ring, 536 U.S. at 609.  The Supreme Court concluded that Arizona’s capital sentencing scheme violated the Sixth Amendment’s guarantee of a right to trial by jury on every element of the offense charged, because, under Arizona law, the trial judge alone determined the existence or nonexistence of the enumerated aggravating factors.  Id.  


The Supreme Court has distinguished “sentencing factors,” that is, any fact that is not an element of the offense but that serves to enhance a sentence, allowing such factors to be found by the sentencing body by a lower standard of proof, typically by a preponderance of the evidence.  See McMillan v. Pennsylvania, 477 U.S. 79, 91092 (1986).  In McMillan, the Supreme Court considered the constitutionality of a Pennsylvania statute that provided that anyone convicted of certain enumerated felonies was subject to a mandatory minimum sentence of five years in prison if the sentencing judge found, by a preponderance of the evidence, that the person “visibly possessed a firearm” during the commission of the offense.  Id. at 81.   The Supreme Court concluded that the visible possession of a firearm was not an element of the offense but a sentencing factor, stressing that a legislature’s characterization is dispositive if it does not transgress constitutional limits. Id..  The Court identified several features that indicated that Pennsylvania’s characterization of visible possession of a firearm as a sentencing factor was constitutionally permissible.  The most significant feature was the fact that the statute “neither altered the maximum penalty for the crime committed nor created a separate offense calling for a separate penalty.”  Id. at 87-88.  


In 1999, the Supreme Court took up the question whether the federal car jacking statute, 18 U.S.C. § 2119, set out three separate offenses by providing for a fifteen year maximum penalty, a 25 years maximum penalty if serious bodily injury resulted, and a maximum penalty of life imprisonment if death resulted. Jones, 526 U.S. at 230.  The Court noted, “it is at best questionable whether the specification of facts sufficient to increase a penalty range by two-thirds, let alone from 15 years to life, was meant to carry none of the process safeguards that elements of an offense bring with them for a defendant’s benefit.”  Id. at 233.  Further, 

if a potential penalty might rise from 15 years to life on a nonjury determination, the jury’s role would correspondingly shrink from the significance usually carried by determination of guilt to the relative importance of low-level gatekeeping: in some cases, a jury finding of fact necessary for a maximum 15-year sentence would merely open the door to a judicial finding sufficient for life imprisonment.       

Id. at 243-44.  


The following year the Supreme Court put to rest the element versus sentencing factor debate. Apprendi, 530 U.S. 466, involved a New Jersey “hate crime” statute that provided for a longer term of imprisonment if a trial judge found, by a preponderance of the evidence, that a defendant committed a crime with a biased purpose, as described in the statute.  The Court held that the Due Process Clause required that such a factual determination be made by a jury on the basis of proof beyond a reasonable doubt and, therefore, struck down the statute. Id. at 469.    


Apprendi was extended to capital prosecutions in Ring. Ring was convicted of felony murder in the course of armed robbery.  Under Arizona law, he could not be sentenced to the statutory maximum penalty of death unless further factual determinations were made by the sentencing judge concerning the presence of absence of aggravating and mitigating circumstances.  Only if the court found at least one statutory aggravating circumstance beyond a reasonable doubt and no mitigating circumstances, “sufficiently substantial to call for leniency,” could it impose the death penalty.  Ring, 536 U.S. 592-93.   The United States Supreme Court reversed Ring’s death sentence holding that, under Apprendi, “because Arizona’s enumerated aggravating factors operate as ‘the functional equivalent of an element of a grater offense,’ the Sixth Amendment requires that they be found by a jury.”  Ring, 536 U.S. at 609.  


In sum, this line of cases, read together, means that those facts setting the outer limits of a sentence, and of the judicial power to impose it, are elements of the crime for the purposes of the constitutional analysis. Harris v. United States, 536 U.S. 545, 549 (2002).  Regardless of whether particular statutory factors have been labeled, considered or construed as elements or sentencing factors, they must now be treated as elements under the authority of Jones, Apprendi and Ring.   


The Supreme Court’s holding that death-eligibility factors are the functional equivalents of elements of the offense dictates that all fair trial guarantees be imported into the fact-finding process for these factors.  Article 37.071 § 2(b)(1) permits the jury to find the defendant death eligible – that is, that there is a probability that he will commit criminal acts of violence that would constitute a continuing threat to society – even if the State does not prove this fact beyond a reasonable doubt.  Although Article 37.071(2)(c) purportedly requires that the State prove this element beyond a reasonable doubt, it is logically inconsistent to find that a person will “beyond a reasonable doubt, probably be a future danger.” Not only is this burden of proof illogical and incomprehensible, it deprives the defendant of his presumption of innocence and allows the jury to sentence the defendant to death without finding all of the essential elements of the offense beyond a reasonable doubt.  







The right to the presumption of innocence is not specifically articulated in the United States Constitution, but it has been recognized by the Supreme Court as a “basic component” of the right to a fair trial secured by the Fourteenth Amendment. Estelle v. Williams, 425 U.S. 501, 503 (1976). Further, the Texas Code of Criminal Procedure provides, “[a]ll persons are presumed to be innocent and no person may be convicted of an offense unless each element of the offense is proved beyond a reasonable doubt.”  Tex. Code Crim. Proc. art. 38.03. Because death-eligibility is contingent on a jury finding of future dangerousness, this finding is an element of the offense and must, therefore, be accorded full constitutional protection, including the presumption of innocence and proof beyond a reasonable doubt.  



Given the unique and momentous interest at stake – the death-eligibility determination is the stage at which the penalty of life imprisonment can be converted to a death sentence – procedural rights that will ensure the highest degree of reliability in the fact-finding process are imperative. United States v. Fell, 217 F. Supp. 2d 469 (D. Vt. 2002).  

C. 
The Statute is Arbitrary and Capricious and Violates the Defendant’s Due Process Rights

The Texas requirement that a jury make a factual determination that there is a probability that the defendant will commit criminal acts of violence is arbitrary and capricious because whether or not a person will commit future criminal acts of violence is not within the ability of the lay people on the jury to accurately predict.  The probability that a person will commit future violence is not a prediction that even the psychiatric community can make, particularly in the long run.  The unreliability of psychiatric predictions of long-term future dangerousness is by now an established fact within the profession. See, e.g., Clinical Aspects of the Violent Individual” (American Psychiatric Association Task Force on Clinical Aspects of the Violent Individual, ed. 1974); Amicus Brief of the American Psychiatric Association (APA) filed before the Supreme Court in Barefoot v. Estelle, 463 U.S. 880 (1983).  The APA, in its brief, said that the primary finding of the task force was that judgments concerning the long-run potential for future violence and the dangerousness of a given individual are fundamentally of very low reliability, adding that the state of the art regarding predictions of violence is very unsatisfactory. Id. 


The unreliability of long term predictions of future dangerousness is acknowledged even today by those who take the position that there is some ability to predict dangerousness.  “Using modern assessment tools, however, there is a growing body of data to suggest that psychiatrists can, in fact, predict violence more accurately than many believe – at least in the short term.  Ken Hausman, “Predicting Violence Risk Possible but Complex” Psychiatric News, Vol 36, Number 13 (2001).  These predictions of violence, even if more accurate than in the past, come in a civil setting where a determination is made about possible civil commitment, not in the context of a capital murder case where the issue is whether the defendant is going to live or die, and not simply whether to suspend or limit their civil liberties for a short period of time.

Despite the pervasiveness of violence risk assessment in mental health law, research continues to indicate that the unaided abilities of mental health professionals to perform this task are modest at best.  

MacArthur Research Network on Mental Health and the Law, “Executive Summary,” at 1. (April, 2001). The consideration for the jury must necessarily be a long-term consideration, as a defendant who is given a life sentence will not be eligible for parole for 40 calendar years.  The ability to make such long-term predictions is rendered more unreliable by the propensity for violence to “age out” as a person grows older.  See Sorensen, Jonathan R. and Rocky L. Pilgrim, CRIMINOLOGY: AN ACTUARIAL RISK ASSESSMENT OF VIOLENCE POSED BY CAPITAL MURDER DEFENDANTS, Journal of Law and Criminology, 90 J. Crim. L. & Criminology, 1251, 1255 (2000).

Conclusion

Based on the reasons discussed above, Article 37.071(b)(1) must be found to be unconstitutional and the death penalty must be precluded as a sentencing option.







Respectfully submitted,

______________________________
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing document 

has been hand delivered to the District Attorneys’ Office, on this the _____ day of 

__________, 200__.

____________________________________







Eric M. Albritton


CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of ______________________, 200__, came to be considered the foregoing motion to declare Article 37.071, § 2(b)(1) of the Code of Criminal Procedure Unconstitutional on its face.   After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


IT IS THEREFORE ORDERED that the statute is declared unconstitutional and the State is precluded from seeking the death penalty against the defendant.


SIGNED the ________ day of ________________________________________, 2003.

____________________________________
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