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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION TO DECLARE ARTICLE 37.071 § 2(a) OF THE 

TEXAS CODE OF CRIMINAL PROCEDURE

 UNCONSTITUTIONAL ON ITS FACE

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to declare Article 37.071 § 2(a) of the Texas Code of Criminal Procedure unconstitutional on its face.  In support, the defendant will show the court the following.

Background

The defendant has been indicted by the Rusk County Grand Jury for Capital Murder.  The State of Texas is seeking the death penalty.  Article 37.071 of the Texas Code of Criminal Procedure sets out the framework for the trial of this criminal case.

Analysis

Article 37.071, § 2(a) of the Texas Code of Criminal Procedure provides in pertinent part:

In the proceeding, evidence may be presented by the state and the defendant or the defendant’s counsel as to any matter that the court deems relevant to sentence, including the evidence of the defendant’s background or character or the circumstances of the offense that mitigates against the imposition of the death penalty.  This subsection shall not b construed to authorize the introduction of any evidence secured in violation of the Constitution or the United States or of the State of Texas.


Tex. Code Crim. Proc. art. 37.071 § 2(a) (emphasis added).  This provision fails to set objective standards regarding the possible universe of relevant considerations for the imposition of the death penalty.


Texas jurists disagree about the meaning of this statute and published case law has not imposed any consistent limitations restricting admission of evidence during Texas death penalty punishment phase trials.  Judge McCormick, for instance, argues that the rules of evidence have no bearing on the question of admissibility of such evidence.  “Article 37.071, Section 2 makes the trial court the decision-maker on what evidence to admit at the punishment phase of a capital murder trial, subject to reversal by [the Court of Criminal Appeals] only if the defendant shows a constitutional violation and harm.”  Mosley v. State, 983 S.W.2d 249, 267 (Tex. Crim. App. 1998) (McCormick, J. concurring).   Further, in the current debate on the admissibility of victim impact evidence, the Court of Criminal Appeals has held, inconsistently, that victim impact evidence is relevant only insofar as it related to the mitigation issue, id. at 263, but in subsequent cases, upheld the trial court’s admission of victim impact evidence without any limitation.  Cf. id. and Solomon v. State, 49 S.W.3d 356, 365-66 (Tex. Crim. App. 2001). As the Honorable Judge Clinton put it, “what is ‘relevant’ to determining proper punishment is more a question of policy than of logic.  In creating the separate punishment proceeding in 1965, the Legislature clearly intended to remove the blinders inherent in a unitary trial.  Unfortunately . . . it has given no clear guidance as to what considerations should inform the jury’s  [or judge’s] punishment decision.”  Murphy v. State, 777 S.W.2d 44, 63 (Tex. Crim. App. 1988).  The statute is unconstitutional because neither the statute itself, nor the case law interpreting it, set any discernable standards guiding the admissibility of evidence at a capital murder punishment phase trial.  As such, Article 37.071 § 2(a) violates the separation of powers requirement of the Texas Constitution, Art. II § 1, the defendant’s right to due course of law under Texas Code of Criminal Procedure, Art. 1.04 and the Texas Constitution, Article I, § 19, the Due Process Clause of the Fourteenth Amendment to the United States Constitution, the right to trial by jury guaranteed by Texas Code of Criminal Procedure Arts. 1.05, 1.12, 1.15, Article I, §§ 10, 15 and 15a of the Texas Constitution, the Sixth and Fourteenth Amendments to the United States Constitution, as well as the defendant’s right to be free of cruel and unusual punishment under the Eighth Amendment to the United States Constitution.  

A. 
Sixth Amendment

On June 24, 2002, the Supreme Court declared that Arizona’s capital sentencing scheme violates the Sixth Amendment’s jury trial guarantee because it entrusts to the trial judge the determination whether aggravating factors exist that will justify the imposition of the death penalty.  Ring v. Arizona, 536 U.S. 584, 609 (2002).  Applying the holdings from its previous decisions in Jones v. United States, 526 U.S. 227 (1999) and Apprendi v. New Jersey, 530 U.S. 466 (2000), the Court held that  “[u]nder the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.” Jones, 526 U.S. at 243 n.6.  The Supreme Court in Ring rejected the distinction between elements of an offense and sentencing factors that it had relied on in Walton v. Arizona, 497 U.S. 639 (1990), because that analysis was obviated by the holding of Apprendi.  Ring, 536 U.S. at 604.   “If a State makes an increase in a defendant’s authorized punishment contingent on the finding of a fact, that fact – no matter how the State labels it – must be found by a jury beyond a reasonable doubt.”  Apprendi, 530 U.S. at 482-83.  Thus, “when the term ‘sentence enhancement’ is used to describe an increase beyond the maximum authorized statutory sentence, it is the functional equivalent of an element of a greater offense than the one covered by the jury’s guilty verdict.”  Id. at 495.  Because Arizona’s aggravating factors operated as the functional equivalent of an element of the greater offense of capital murder, the Sixth Amendment required that they be found by a jury.  Ring, 536 U.S. at 609.  The Supreme Court concluded that Arizona’s capital sentencing scheme violated the Sixth Amendment’s guarantee of a right to trial by jury on every element of the offense charged, because, under Arizona law, the trial judge alone determined the existence or nonexistence of the enumerated aggravating factors.  Id.  


The Supreme Court has distinguished “sentencing factors,” that is, any fact that is not an element of the offense but that serves to enhance a sentence, allowing such factors to be found by the sentencing body by a lower standard of proof, typically by a preponderance of the evidence.  See McMillan v. Pennsylvania, 477 U.S. 79, 91092 (1986).  In McMillan, the Supreme Court considered the constitutionality of a Pennsylvania statute that provided that anyone convicted of certain enumerated felonies was subject to a mandatory minimum sentence of five years in prison if the sentencing judge found, by a preponderance of the evidence, that the person “visibly possessed a firearm” during the commission of the offense.  Id. at 81.   The Supreme Court concluded that the visible possession of a firearm was not an element of the offense but a sentencing factor, stressing that a legislature’s characterization is dispositive if it does not transgress constitutional limits.  Id.  The Court identified several features that indicated that Pennsylvania’s characterization of visible possession of a firearm as a sentencing factor was constitutionally permissible.  The most significant feature was the fact that the statute “neither altered the maximum penalty for the crime committed nor created a separate offense calling for a separate penalty.  Id. at 87-88.  


In 1999, the Supreme Court took up the question whether the federal car jacking statute, 18 U.S.C. § 2119, set out three separate offenses by providing for a fifteen year maximum penalty; a 25 year maximum penalty if serious bodily injury resulted; and a maximum penalty of life imprisonment if death resulted.  Jones, 526 U.S. at 230.  The Court noted, “it is at best questionable whether the specification of facts sufficient to increase a penalty range by two-thirds, let alone from 15 years to life, was meant to carry none of the process safeguards that elements of an offense bring with them for a defendant’s benefit.”  Id. at 233.  Further, 

if a potential penalty might rise from 15 years to life on a nonjury determination, the jury’s role would correspondingly shrink from the significance usually carried by determination of guilt to the relative importance of low-level gatekeeping: in some cases, a jury finding of fact necessary for a maximum 15-year sentence would merely open the door to a judicial finding sufficient for life imprisonment.       

Id. at 243-44.  


The following year the Supreme Court put to rest the element versus sentencing factor debate.  Apprendi, 530 U.S. 466, involved a New Jersey “hate crime” statute that provided for a longer term of imprisonment if a trial judge found, by a preponderance of the evidence, that a defendant committed a crime with a biased purpose, as described in the statute.  The Court held that the Due Process Clause required that such a factual determination be made by a jury on the basis of proof beyond a reasonable doubt and, therefore, struck down the statute.  Id. at 469.    


Apprendi was extended to capital prosecutions in Ring.  Ring was convicted of felony murder in the course of armed robbery.  Under Arizona law, he could not be sentenced to the statutory maximum penalty of death unless further factual determinations were made by the sentencing judge concerning the presence of absence of aggravating and mitigating circumstances.  Only if the court found at least one statutory aggravating circumstance beyond a reasonable doubt and no mitigating circumstances, “sufficiently substantial to call for leniency,” could it impose the death penalty.  Ring, 536 U.S. 593.   The United States Supreme Court reversed Ring’s death sentence holding that, under Apprendi, “because Arizona’s enumerated aggravating factors operate as ‘the functional equivalent of an element of a grater offense,’ the Sixth Amendment requires that they be found by a jury.  Ring, 536 U.S. at 609.  


In sum, this line of cases, read together, means that those facts setting the outer limits of a sentence, and of the judicial power to impose it, are elements of the crime for the purposes of the constitutional analysis. Harris v. United States, 536 U.S. 545, 549 (2002).  Regardless of whether particular statutory factors have been labeled, considered or construed as elements or sentencing factors, they must now be treated as elements under the authority of Jones, Apprendi and Ring.   


The Supreme Court’s holding that death-eligibility factors are the functional equivalents of elements of the offense, requires that all fair trial guarantees be imported into the fact-finding process for these factors.  Article 37.071 § 2(a) permits the jury to consider any information which the judge “deems relevant” to the proceedings.  Using this relaxed evidentiary standard for the determination of death-eligibility factors violates the demands of the Fourteenth Amendment’s guarantee of due process and the Sixth Amendment rights of confrontation and cross-examination because under the current state of Texas law, a trial judge can  “deem relevant” and admit almost anything, including untrustworthy hearsay.  The rights to confront and cross-examine witnesses . . . have long been recognized as essential to due process.” Chambers v. Mississippi, 410 U.S. 284, 294 (1973).  Indeed, “the absence of proper confrontation at trial calls into question the ultimate integrity of the fact-finding process.” Ohio v. Roberts, 448 U.S. 56, 64 (1980) (internal quotation omitted) (overruled on other grounds by Crawford v. Washington, 158 L. Ed. 2d 177, 199 (2004)). Likewise, trial courts have “deemed relevant” the admission of an accomplice’s out of court statement implicating the defendant, which is impermissible unless the defendant is afforded his rights of confrontation and cross examination. E.g., Schepps v. State, 432 S.W.2d 926, 940 (Tex. Crim. App. 1968) (citing Bruton v. United States, 391 U.S. 123 (1968)).  


Given the unique and momentous interest at stake – the death-eligibility determination is the stage at which the penalty of life imprisonment can be converted to a death sentence – procedural rights that will ensure the highest degree of reliability in the fact-finding process are imperative.  United States v. Fell, 217 F. Supp. 2d 469 (D. Vt. 2002) (striking down the Federal Death Penalty Act because of relaxed evidentiary standards employed in the determination of aggravating and mitigating factors).  

B. 
Separation of Powers

Article II, § 1 of the Texas Constitution states:

The powers of the Government of the State of Texas shall be divided into three distinct departments, each of which shall be to a separate body of magistracy, to wit: Those which are Legislative to one, those which are Executive to another, and those which are Judicial to another, and no person, or collection of persons, being of one of these departments, shall exercise any power properly attached to either of the others, except in the instances herein expressly permitted.  

Tex. Const. art. II, § 1 (emphasis added).  Article 37.071, § 2(a) of the Code of Criminal Procedure violates this provision because it fails to provide an objective standard for determining the admissibility of punishment evidence, and impermissibly allows the judiciary, indeed, each individual judge, to set a standard for the admission of evidence including extraneous offense evidence, when determination of such standard properly belongs to the legislature.


The separation of powers provision not only prevents the accumulation of excessive power in a single branch of government, but it “also has the incidental effect of promoting effective government by assigning functions to the branches that are best suited to discharge them.”  Armadillo Bail Bonds v. State, 802 S.W.2d 237, 239 (Tex. Crim. App. 1990).  Under this statute, admissibility of evidence is determined entirely by an individual trial judge based on what he or she deems relevant, rather than what is relevant under Rule 401 of the Texas Rules of Evidence.  See Grunsfeld v. State, 843 S.W.2d 521, 547 (Tex. Crim. App. 1992) (Clinton, J., concurring) (“[T]he Legislature still has not supplied . . . any ‘polestar’ . . . by which the trial court can make the essential ‘relevancy’ determination.”).  The legislature, not judges, should determine what class of evidence should be admitted.  See Tex. Rule of Evid. 401 (“‘Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”).    


While not controlling, the United States Supreme Count’s interpretation of the federal separation of powers doctrine is helpful.  The United States Supreme Court has said that so long as the legislative branch lays down “‘by legislative act an intelligible principle to which the person or body authorized to [act] is directed to conform, such legislative action is not a forbidden delegation of legislative power.’” J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928).  See also Grunsfeld, 843 S.W.2d at 547.  Under this statute, the phrase “any matter the court deems relevant” constitutes an improper delegation of authority to the judiciary because the legislative branch has delegated to trial courts to decide ad hoc punishment relevancy without first declaring a policy or fixing a standard.  See Ex parte Granviel, 561 S.W.2d 503, 514 (Tex. Crim. App. 1978).  By essentially delegating to the trial courts the function of declaring punishment policy case-by-case, the legislative branch has delegated power belonging to its own governmental branch, and thereby violated the Texas separation of powers provision.    

C. 
Due Process of Due Course of Law

By permitting trial court to decide case-by-case what issues are deemed relevant to punishment without first declaring a policy or fixing a standard by which the courts may decide admissibility, Article 37.071, § 2(a) of the Code of Criminal Procedure deprives the defendant of due course of law under Article I, § 19 of the Texas Constitution and due process under the Fourteenth Amendment to the United States Constitution because it introduces arbitrariness into punishment proceedings and it eliminates the defendant’s right to appellate review of the trial court’s decisions.  It also violates the prohibition against overly vague criminal laws.


1. 
Arbitrariness

Article 37.031 § 2(a)’s phrase “any matter the court deems relevant” meets the very definition of arbitrariness.  See Black’s law Dictionary, p. 96 (West 5th ed. 1989) (arbitrariness is “[c]onduct or acts based alone upon one’s will, and not upon any course of reasoning and exercise of judgment;” “without adequate determining principle.”).  Arbitrary punishment is that punishment “which is left to the decision of the judge, in distinction from those defined by statute.”  Id.  What is admissible is left completely to the unfettered whim of each different trial judge in Texas.  Each trial court may admit not only evidence that is relevant, but also any evidence a particular judge deems relevant.  Each judge under this statute is a legislature unto himself.  Under any definition, there is no more arbitrary statute than the one in question here.


2. 
Right to Appeal Eliminated

The defendant has a right to a meaningful review of decisions complained of at the trial court level.  See Evitts v. Lucey, 469 U.S. 387, 396-99 (1985); see also Tex. Const. Art. V, § 6.  Under this statute, however, there can be no meaningful appellate review of trial court decisions as to the admissibility of evidence because no objective standard exists.  Whatever a particular court subjectively “deems” relevant to the proceedings is admissible.  There is no standard against which the trial court’s decision may be measured.  If the trial court admits the evidence, the decision can never be error, whether there is an objection or not, because such evidence is relevant whenever the judge deems it relevant.  By eliminating any objective standard by which to guide trial courts, Article 37.071, § 2(a) also eliminates any methods by which an appellate court may gauge the propriety of the trial court’s evidentiary decisions, thereby precluding any meaningful review of trial court decisions regarding admissibility of punishment evidence.


3. 
Due Process – Void for Vagueness

The statute in question violates the due process prohibition against vague criminal laws.

It is a basic principle of due process that an enactment is void for vagueness if its prohibitions are not clearly defined.  Vague laws offend several important values.  First, because we assume that man is free to steer between lawful and unlawful conduct, we insist that laws give the person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act accordingly.  Vague laws may trap the innocent by not providing fair warning.  Second, if arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit standards for those who apply them.  A vague law impermissibly delegates basic policy matters to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application.  Third, but related, where a vague statute abut[s] upon sensitive areas of basic First Amendment freedoms, it operates to inhibit the exercise of [those] freedoms.

Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972)(emphasis added) (footnotes and quotation marks omitted).  The defendant challenges the constitutionality of Article 37.071 § 2(a) of the Code of Criminal Procedure on the second and “more important aspect of the vagueness doctrine . . . , [namely] ‘the requirement that a legislature establish minimal guidelines to govern law enforcement.’ [citation omitted] Where the legislature fails to provide such minimal guidelines, a criminal statute may permit ‘a standardless sweep [that] allows policemen, prosecutors and juries to pursue their personal predilections.’” Kolender v. Lawson, 461 U.S. 352, 538 (1983) (quoting Smith v. Goguen, 415 U.S. 566, 574-75 (1974)). 


The phrase “any matter the court deems relevant to sentencing,” is as uncertain a “standard” as the English language can produce.  From this statutory wording no one can know what is relevant at the punishment phase of a Texas criminal trial.  “[A] law must be sufficiently definite that its terms and provisions may be known, understood and applied; otherwise, it is void and unenforceable.”  Floyd v. State, 575 S.W.2d 21, 23 (Tex. Crim. App. 1978); Ex parte Granviel, 561 S.W.2d 503 (Tex. Crim. App. 1978).  Indeed, the judiciary itself is at a loss to know the relevant matters of a criminal punishment trial without legislative guidance. See Grunsfeld v. State, 843 S.W.2d 521, 547 (Tex. Crim. App. 1992) (Clinton, J., concurring) (reviewing same provision for non-death penalty cases).  If the courts themselves are unable to know what is prohibited from admission as evidence in a criminal punishment trial from the face of the statute, then the law is void for vagueness because it makes it impossible for the judiciary to construe the statute and tell when it has been violated.  Because the legislature has failed to declare exactly what matters in Texas death penalty punishment trials are admissible, but instead shifted the policy issues to the judiciary, the statute is void for vagueness under Article I, § 19 of the Texas Constitution, and under the Fifth and Fourteenth Amendments to the United States Constitution.  See May v. State, 765 S.W.2d 438 (Tex. Crim. App. 1989) (finding harassment statute unconstitutionally vague).

D. Cruel and Unusual Punishment

The Eighth Amendment proscribes the infliction of “cruel and unusual punishment.”  U. S. Const. amend. VIII.   Article I, § 13 of the Texas Constitution forbids cruel or unusual punishment. See e.g., Francis v. State, 877 S.W.2d 441 (Tex. App.—Austin, 1994, pet. ref’d).  Because Article 37.071, § 2(a) gives no guidance whatsoever to the admissibility of evidence, sentences imposed under this state are “cruel and unusual in the same way that being struck by lightning is cruel and unusual.” Furman v. Georgia, 408 U.S. 238, 309 (1972) (Stewart, J., concurring).  The defendant’s sentence will be determined on an unconstitutionally unreliable basis because the trial judge “deemed” certain evidence relevant and admissible.

The exact scope of the constitutional phrase “cruel and unusual” has not been detailed by this Court. . . . The basic concept underlying the Eighth Amendment is nothing less than the dignity of man.  While the State has the power to punish, the Amendment stands to assure that this power be exercised within the limits of civilized standards. . . . [T]he words of the Amendment are not precise, and . . . their scope is not static.  The Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.

Trop v. Dulles, 356 U.S. 86, 99-101 (1958) (emphasis added) (footnotes omitted).  The Eighth Amendment requires that punishment be assessed within the limits of “civilized standards.”  Article 37.071, § 2(a) violates Article I, § 13 of the Texas Constitution and the Eighth and Fourteenth Amendments to the United States Constitution because it does not contain a standard.

CONCLUSION



   

Based on the forgoing, the defendant urges this court to declare Article 37.071, § 2(a) of the Texas Code of Criminal Procedure unconstitutional on its face, and preclude the State from employing this unconstitutional provision in seeking the death penalty against the defendant.  The defendant prays for all other relief to which he shows himself justly entitled. 
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has 

been hand delivered to the District Attorney’s Office, on this the _____ day of __________, 

200__.

____________________________________








Eric M. Albritton
CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of ______________________, 200__, came to be considered the foregoing motion to declare Article 37.071, § 2(a) of the Texas Code of Criminal Procedure unconstitutional on its face.   After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


IT IS THEREFORE ORDERED that the statute is declared unconstitutional and the State is precluded from seeking the death penalty against the defendant.


SIGNED the ________ day of ________________________________________, 200__.
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