 SEQ CHAPTER \h \r 1
INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO FIND THAT TEX. CODE CRIM. PROC. ART. 37.071 Sec. 2 (2)(b)(1) IS UNCONSTITUTIONAL

(“Future Danger” Issue)

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Defendant in the above cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and moves the Court to find that Tex. Code Crim. Proc. art. 37.071 , Sec. 2 (2)(b)(1) is unconstitutional.  In support thereof, Movant would show the Court the following:

1. The Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eight Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. Tex. Code Crim. Proc. art. 37.071 Sec. 2 (b)(2)(1) provides that the jury determining the punishment for one found guilty of capital murder shall set punishment by answering two, or perhaps three, special issues.  The issue that is commonly referred to as the “future danger” special issue asks the jury to determine, beyond a reasonable doubt the following:

a) “whether there is a probability that the defendant would 

b) commit criminal acts of violence that would constitute a 

c) continuing threat to society”

4. Because the future dangerousness special issue increases the punishment for capital murder beyond the prescribed statutory maximum, the issue acts as the functional equivalent of a traditional element of the crime that has to be proven to a jury beyond a reasonable doubt.  Texas Penal Code § 19.03 provides that the offense of capital murder is a “capital felony.”  Texas Penal Code § 12.31(a) provides that: “[a]n individual adjudged guilty of a capital felony in a case in which the state seeks the death penalty shall be punished by [life] imprisonment . . . or by death.”  

5. A Texas judge can impose the death penalty only if the jury first makes statutorily required findings on one or two special issues and then returns a negative answer to the mitigation special issue.  Tex. Code Crim. Proc. requires that the jurors are charged as follows:

(c) The state must prove each issue submitted under Subsection (b) of this article beyond a reasonable doubt, and the jury shall return a special verdict of “yes” or “no” on each issue submitted under Subsection (b) of this Article. 

(d) The court shall charge the jury that:

. . .  (2) it may not answer any issue submitted under Subsection (b) of this article “yes” unless it agrees unanimously and it may not answer any issue “no” unless 10 or more jurors agree.

(e)(1) The court shall instruct the jury that if the jury returns an affirmative answer to each issue submitted under Subsection (b) of this article, it shall answer the following issue:

Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant’s character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed…

(f) The court shall charge the jury that in answering the issue submitted under Subsection (e) of this article, the jury:

(1) shall answer the issue “yes” or “no”;

(2) may not answer the issue “no” unless it agrees unanimously and may not answer the issue “yes” unless 10 or more jurors agree;

(g) If the jury returns an affirmative finding on each issue submitted under Subsection (b) of this article and a negative finding on an issue submitted under Subsection (e) of this article, the court shall sentence the defendant to death.  If the jury returns a negative finding on any issue submitted under Subsection (b) of this article or an affirmative finding on an issue submitted under Subsection (e) of this article or is unable to answer any issue submitted under Subsection (b) or (e) of this article, the court shall sentence the defendant to confinement in the institutional division of the Texas Department of Criminal Justice for life. 

Tex. Code Crim. Proc. art. 37.071 § 2(b) - (g). 

6. Like the defendant convicted of first-degree murder in Ring v. Arizona, 122 S. Ct. 2428 (2002), a defendant convicted of a capital felony in Texas cannot receive a sentence of death unless a sentencing jury first makes an affirmative finding on the aggravating future dangerousness special issue (and then answers “no” to the mitigation special issue).  In the absence of a finding of future dangerousness, the maximum sentence to which a Texas capital defendant is exposed is life imprisonment, not the death penalty.  As was made clear in Blakely v. Washington, 124 S. Ct. 2531 (2004) made clear, “the relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.”  Blakely, 124 S. Ct at 2537 (emphasis in original).

7. The Texas Court of Criminal appeals have incorrectly said that Apprendi v. New Jersey, 530 U.S. 466 (2000) and Blakely do not apply in Texas and their rationale is unreasonably wrong.  Its alternative holding in Rayford v. State, 125 S.W.3d 521, 533-34 (Tex. Crim. App. 2003) blithely dispenses with the constitutional challenge by relying on cases that predate Apprendi’s groundbreaking decision by many years.  See Rayford, 125 S.W.3d at 534 (relying on Robison v. State, 888 S.W.2d 473, 481 (Tex. Crim. App. 1994)); App. 1 at 1 (relying on Sosa v. State, 769 S.W.2d 909, 917 (Tex. Crim. App. 1989)).  


It is apparent that the Court of Criminal Appeals is unwilling to grapple with the serious constitutional implications of Apprendi, Ring, and Blakely on the Texas capital sentencing scheme. 

8. The Texas capital sentencing scheme’s future dangerousness special issue violates the reasonable doubt standard of Apprendi because both Apprendi and Blakely do in fact apply in Texas.  As Blakely made clear, “the relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.”  Blakely, 124 S. Ct at 2537.  Blakely’s straightforward and unambiguous definition of Apprendi’s “prescribed statutory maximum” language leaves no doubt that Apprendi applies to the Texas capital sentencing scheme’s future dangerousness special issue.  Because the determination of future dangerousness is a fact that, if found, exposes the defendant to a penalty exceeding the maximum he would receive if punished according to the facts reflected in the jury verdict alone, the future dangerousness special issue must be found by a jury beyond a reasonable doubt.  The only question for this Court, then, is whether the term “probability” found in the future dangerousness inquiry unconstitutionally lowers the reasonable doubt standard in violation of Apprendi.


“When a judge’s finding based on a mere preponderance of the evidence authorizes an increase in the maximum punishment, it is appropriately characterized as a tail which wags the dog of the substantive offense.”  Apprendi, 530 U.S. at 495 (internal quotation marks and citation omitted).  Apprendi’s fear of such a wag-the-dog scenario is realized here.  Because the term “probability” in the future dangerousness special issue swallows the reasonable doubt standard, this aggravating factor acts as a tail that wags the dog of the substantive offense of capital murder.


Apprendi, Ring, and Blakely create, in effect, a new offense of aggravated capital murder in Texas.  As Justice Thomas noted in his Apprendi concurrence, “if the legislature defines some core crime and then provides for increasing the punishment of that crime upon a finding of some aggravating fact . . . the core crime and the aggravating fact together constitute an aggravated crime . . . .  The aggravating fact is an element of the aggravated crime.” 530 U.S. at 501 (Thomas, J., concurring).  The aggravating factor of future dangerousness found in the Texas capital sentencing scheme now attains the status of an element of the crime of aggravated capital murder.  Together with the traditional elements of the offense of capital murder found in Texas Penal Code § 19.03, the future dangerousness aggravating factor must be found by a jury beyond a reasonable doubt before the statutory maximum punishment, death, may be imposed.

9. The term “probability” in the future dangerousness special issue impermissibly dilutes the reasonable doubt standard.  At a sentencing stage, a capital jury will have to answer the “future dangerousness” inquiry: Do you find from the evidence beyond a reasonable doubt that there is a probability the defendant would  (not “will” which further dilutes the reasonable doubt standard) commit criminal acts of violence that would constitute a continuing threat to society?  See Tex. Crim. Proc. Code art. 37.071 § 2(b)(1).  The term “probability” wreaks havoc on the reasonable doubt standard.  Its appearance in conjunction with the reasonable doubt standard relieves the State of its constitutional burden to prove every element of the offense beyond a reasonable doubt.  The term eviscerates the reasonable doubt standard, rendering it a nullity or, at best, a preponderance of the evidence standard.  In addition, the term undermines the vital role the reasonable doubt standard plays in reducing the risk of erroneous factual determinations. 


Placing competing burdens of proof in such close proximity to each other can produce only confusion and frustration in jurors’ minds as they grapple with the incomprehensible concept of proof of a probability beyond a reasonable doubt.  This Court recognized in Boyde v. California, 494 U.S. 370 (1990), that:

Jurors do not sit in solitary isolation booths parsing instructions for subtle shades of meaning in the same way that lawyers might.  Differences among them in interpretation of instructions may be thrashed out in the deliberative process, with commonsense understanding of the instructions in the light of all that has taken place at the trial likely to prevail over technical hairsplitting.

Id. at 380-81.    The concept of “probability beyond a reasonable doubt” was described as “execrable and absurd” by Judge Roberts in Horne v. State, 607 S.W.2d 556, 565 (Tex. Crim. App. 1980).  When average lay jurors are faced with an illogical instruction like the one mandated by Tex. Code Crim. Proc. art. 37.071 the commonsense understanding most likely to prevail in their minds would focus on the more familiar concept of “probability,” to the detriment of a less familiar, legal term of art like “reasonable doubt.”  Jurors would quickly abandon any “technical hairsplitting” once they realized the futility of attempting to determine what quantum of evidence would constitute proof of a future event’s probability beyond a reasonable doubt.  Jurors will be no more successful at deciphering the “execrable and absurd” than was Judge Roberts in Horne.


Merely having the phrase “beyond a reasonable doubt” in the jury instructions to describe the burden of proof on the future dangerousness special issue neither adequately safeguards a defendant’s Fourteenth Amendment due process rights nor advances the vital interests served by the reasonable doubt standard.  If such an incantation were sufficient to protect the reasonable doubt standard from infection by the term “probability,” then Cage error would not exist.  In Cage v. Louisiana, the Court held that jury instructions improperly defining the phrase “beyond a reasonable doubt” unconstitutionally diluted the reasonable doubt standard. 498 U.S. 39, 41 (1990) (per curiam) (overruled on other grounds). The critical inquiry is not whether the phrase “beyond a reasonable doubt” appears in the instructions.  Instead, it is whether the reasonable doubt standard has been tainted by other instructions that may allow the jury to find an element of the crime based on a burden of proof that is below that required by the Due Process Clause.  Id.  It would not satisfy the Due Process Clause if the instructions on one of the elements of robbery required the jury to find “from the evidence beyond a reasonable doubt that the defendant probably inflicted serious bodily injury or threatened another with immediate serious bodily injury.”  Such an instruction unconstitutionally diminishes the reasonable doubt standard.  This Court should conclude no differently about an instruction that allows a jury to find the future dangerousness aggravating element of the “new” enhanced crime of death-eligible capital murder based on the same diminished burden of proof. 


Black’s Law Dictionary, 1081 (5th ed. 1979) defines the term “probability” as “likelihood; [a] condition or state created when there is more evidence in favor of the existence of a general proposition than there is against it.” A lay dictionary defines the term “probability” as “the quality or state or being probable,” with “probable” being defined as “supported by evidence strong enough to establish a presumption but not proof.”  There is, however, also another definition of the word with a much different – but commonly understood – meaning: “the chance that a given event will occur.”  Merriam- Webster’s Collegiate Dictionary 928 (10th ed. 1993); see Hughes v. State, 878 S.W.2d 142, 148 (Tex. Crim. App. 1992) (setting out similar legal and lay definitions of the word “probability”).


On first impression, a juror seeing the term “probability” in the future dangerousness special issue might equate its meaning with the legal definition or the first lay definition: a “more likely than not” burden that closely resembles the preponderance of the evidence standard.  However, upon closer inspection, a juror would discard this definition in favor of the “chance” definition.  The reason a juror would settle on this commonsense definition is straightforward: Read in context, the Texas special issue asks the juror to predict whether a future event will occur.  The juror is being asked if there is “any” chance that the defendant will commit criminal acts of violence that would constitute a continuing threat to society, whether that chance is 1 in 100, 51 in 100, or 80 in 100.  The special issue does not ask the juror to answer “yes” to the special issue only if it is “more likely than not” that the defendant will pose a future danger.


Because the future dangerousness special issue is not concerned with whether the odds of future danger are great or negligible, a juror would answer the issue affirmatively as long as some measurable percentage existed.  Just as bookies calculate the odds of winning for each horse entered in a race, from the long-shots to the favorites, or weather forecasters predict the chance of rain, jurors use their commonsense understanding of probability to conclude that nearly every criminal defendant – especially one recently found guilty of every traditional element of the offense of capital murder – possesses “some” chance of committing future acts of violence that would threaten society.  


Hughes v. State, 878 S.W.2d 142, 146-48 (Tex. Crim. App. 1992), and Robison v. State, 888 S.W.2d 473, 481-82 (Tex. Crim. App. 1994), rejected understandings of the term “probability” based on “any percent possibility” rather than “likelihood” or “good chance.”  In Hughes, the Court of Criminal Appeals noted “the second special issue calls for proof of more than a bare chance of future violence.   Requiring more than a mere possibility that the defendant would commit criminal acts of violence and would constitute a continuing threat to society prevents the freakish and wanton assessment of the death penalty.”  878 S.W.2d at 148.  In Robison, the Court of Criminal Appeals found the “horse race” analogy inapt:

Appellant argues that the term “probability” could mean one in a hundred.  As an analogy, he alludes to a horse race, where a horse with such odds will be wagered on, there being a “probability” the horse could win.  However, appellant’s analogy fails to recognize the reason the bettor wages is based much on the potential payout of a win when compared with the “chance” the horse will win.  It is “probable” the horse will not win, however, because of the odds it is worth the gamble.

888 S.W.2d at 481.  


The lower court’s reasoning in these cases predating Apprendi cannot possibly serve as the foundation for dispensing with Apprendi challenges.  Moreover, the lower court’s rejection of the “odds or chances” definition of the term “probability” fails to consider two additional factors.  First, it ignores the commonsense definition of the term that jurors will adopt when they are asked to predict whether a future event will occur, rather than determine whether an alleged historical event did occur.  In the latter case, jurors will equate “probability” with the “more likely than not” understanding of the term.  Compounding the problem, no statutory definition of the term exists, and the Court of Criminal Appeals has repeatedly held that the trial court does not err in refusing to instruct the jury as to the definition of the term.  See, e.g., Hughes, 878 S.W.2d at 178; Earhart v. State, 823 S.W.2d 607, 632 (Tex. Crim. App. 1991); Caldwell v. State, 818 S.W.2d 790, 797 (Tex. Crim. App. 1991).  The Court of Criminal Appeals (and prosecutors and defense attorneys in Texas) may understand that the term “probability” means more than a mere possibility, but most jurors do not.


The second factor that the lower court’s definition of the term “probability” cannot account for is the incredibly high error rate by Texas capital juries in predicting future dangerousness.  Even with the assistance of psychiatrists and other mental health experts, juries affirmatively answering the future dangerousness special issue get it wrong 95% of the time.  See Texas Defender Service, Deadly Speculation: Misleading Texas Capital Juries with False Predictions of Future Dangerousness (2004), at www.texasdefender.org/publication.htm. Jurors’ use of an “odds or chance” definition of the term “probability” may provide one explanation for this astonishing error rate.  Because nearly everyone, from Charles Manson to the Pope, has some chance, however slight, of committing future violence, juries are answering “yes” to the special issue based on a quantum of proof well below a “more likely than not” standard.


Regardless of which definition of the term “probability” that jurors in Texas are using to answer the future dangerousness special issue, there can be no question that they are employing a less onerous burden of proof than the reasonable doubt standard.  Such a diluted reasonable doubt standard can no longer serve as “the prime instrument for reducing the risk of convictions resting on factual error.”  In re Winship, 397 U.S. 358, 363 (1970).  When a jury’s finding of future dangerousness based on a mere preponderance standard – or less – authorizes an increase in the maximum punishment for capital murder, it is appropriately characterized as “a tail which wags the dog of the substantive offense.”  Apprendi, 530 U.S. at 495 (internal quotation marks and citation omitted). 

10.  The jurors are further encouraged to speculate (thus reducing the state’s burden) by the use of the phrase “would commit criminal acts of violence” in the instruction rather than the phrase “will commit criminal acts of violence”.   The jurors are then encouraged to speculate that “anyone who would commit the capital murder for which we have found this defendant guilty, probably would commit criminal acts of violence”.   

11.  The Texas Court of Criminal Appeals has approved this form of speculative decision making in holding that a verdict on the future dangerousness issue can be supported by the facts of the crime alone.  Kunkle v. State, 771 S.W.2d 435, 449 (Tex. Crim. App. 1986) and Willingham v. State, 897 S.W.2d 351, 356 (Tex. Crim. App. 1995).   The state has no burden to prove that the defendant is a future danger.  The Texas legislature has created the crime of aggravated capital murder for which death is a possible punishment.  Through its devious use of the English language and the failure of the Court of Criminal Appeals to provide any effective appellate review of the jury’s verdict, an essential element of the offense of aggravated capital murder is won by the state by default, not beyond a reasonable doubt as is required by the 8th Amendment to the United States Constitution.


Wherefore, premises considered, Defendant prays that he be granted a hearing on this motion and that upon hearing this court find that:

(1) Tex. Code Crim. Proc. art. 37.071 Sec. 2 (2)(b)(1), the language that embodies the “future danger issue”,  fails to require that this element of the capital crime with which the Accused is charged, to be proven by the State  beyond a reasonable doubt;

(2) that this, and any other portion of Tex. Code Crim. Proc. that is found to offend the provisions of the United States Constitution be found to be unconstitutional; and   

(3) that as a result thereof, death must be precluded as a sentencing option in this case.


 


Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________
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