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MOTION TO DECLARE SECTION 19:02-19:03 TEXAS PENAL CODE 

UNCONSTITUTIONAL

____________________________________________________________________

TO THE HONORABLE JUDGE OF SAID COURT

COMES NOW, the Defendant herein, by and through his attorneys of record, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and   respectfully moves the Court to find that sections 19.02 and 19:03 of the Texas Penal Code unconstitutional . The Defendant would show the Court the following.

1. This is a capital murder case. The State claims to be seeking the death penalty. 

2. The statute now provides that a person commits murder if he  intentionally or knowingly cause the death of an individual. It is capital murder if two persons are murdered in the same criminal transaction. 

3. Texas law requires that murder be done “intentionally or knowingly” Tex. Penal Code 19.02(b)(1). 

4. Intentionally is defined as an act done with the conscious objective or desire to cause the result Tex. Penal Code 6.03 (a) Penal Code. Knowingly, is defined as the defendant is aware that his conduct is reasonably certain to cause the result. Tex. Penal Code 6.03 (b).

5. Texas law also provides that if an act is done under the influence of sudden passion-adequate cause, the crime is less serious. Tex. Penal Code 19.03(d) Penal Code.

6. Sudden Passion-adequate cause is a state of mind wherein the mind of the actor is “incapable of cool reflection”.

FIRST ARGUMENT–EIGHTH AMENDMENT VIOLATION, MISLEADING THE JURY


If a person is laboring under anger, rage, resentment, or terror to the point that he is incapable of cool reflection, then he cannot be acting with the state of mind with the conscious objective to cause the result or to be aware of the result. Mullaney v. Wilbur, 421 U.S. 684 (1975).   Should a jury find that he was acting intentionally or knowingly, then the jury cannot ever find that he was acting under sudden passion, without engaging in jury nullification. The law is calling the jury to do an illogical act, to find intent, and then to expressly negate that finding. Such a statutory system where jurors are required to engage in jury nullification in order to return a correct verdict is unconstitutional. Penry II. 

Prior Texas law that had the two states of mind set out in the guilt phase, as murder and voluntary manslaughter was logical and legal. Either the defendant acted intentionally or knowingly, or he acted under sudden passion, or he was not guilty. By moving the issue to punishment, (and placing the burden on the Defendant) the statue is the same as the Maine Statute that the United States Supreme Court found unconstitutional in Mullaney v. Wilbur, 421 U.S. 684 (1975). 

The Texas Court of Criminal Appeals wrote Ex parte Watkins 73 S.W.3d 264( Tex. Crim. App. 2002), in which Justice Cochran wrote:

The state also argues that because “sudden passion” is no longer a guilt/innocence fact, but rather a mitigating punishment fact, it is not a fact that is subject to collateral estoppel (footnote omitted) This position does not make sense logically or legally. It also poses the risk of expressed by Justice Scalia in the dissent in Monge . It raise the sinister specter of reconfiguring all criminal offenses into punishment facts to   . . .  dispensing with proof beyond a reasonable doubt, right to a jury trial, etc . 

Ex parte Watkins page 13


The identical problem is present in this case at the bar. The jury must be apprised of the fact that a murder done in the heat of sudden passion is a lesser offense than a murder done intentionally or knowingly.  The instruction and finding cannot be done in the punishment phase of a capital case; it must be done in the guilt phase.  The Court in Watkins, supra, noted that there is no logical reason to distinguish between facts that decrease a sentence from facts that increase the sentence. (citing Apprendi v. New Jersey 530 U.S. 466 (2000)).

SECOND ARGUMENT EIGHT AMENDMENT PROPORTIONALITY VIOLATION

In Mullaney v. Wilbur, supra, the United States Supreme Court held that Maine violated the due process and 14th Amendment clauses of the United States Constitution. The 14th Amendment requires that the prosecution must prove beyond a reasonable doubt every fact necessary to constitute the crime alleged.  The Maine scheme invalidated is very similar to the current Texas scheme on murder and sudden passion. The Maine law of homicide punished murder by life imprisonment unless proven by the defendant by preponderance of the evidence that the murder was committed in the heat of passion on sudden provocation in which case it was punished as manslaughter. The presence or absence of the heat of passion on sudden provocation has been, almost from the inception of the common law of homicide the single most important factor in determining the degree of culpability by attaching to an unlawful homicide. Criminal law is concerned not only with the guilt or innocence in the abstract but also with the degree of criminal culpability. The distinction between murder and manslaughter may be of greater importance than the difference between guilt or innocent for many lesser crimes. Mullaney, supra, specifically holds that a state cannot circumvent the constitutional protection of In re Winship by re-defining the elements of a crime by a characterization of these elements as factors that bear solely on the extent of punishment. This is the same holding in Apprendi v New Jersey. Under the existing scheme in Texas a defendant can be given a life sentence when the evidence shows that he was guilty of what was called Voluntary Manslaughter, (maximum sentence of 20 years). Far worse in Texas a defendant can be subject to the death penalty in such a case. The law as drafted provides no mechanism for the jury to act on this evidence. To paraphrase Justice Harlan, “[i]t is far worse to sentence one guilty only of manslaughter as a murderer than sentence a murder to the lesser.”  


The Supreme Court has required that there must be proportionality before the death penalty is constitutional   Furman v. Georgia 408 U.S. 238 (1972).   Rape cannot be the basis of the death penalty as there is no proportionality between the crime and the punishment. Coker v. Georgia, 433 U.S. 584 (1977).

(T)he . . .Eighth Amendment bars not only those punishments that are "barbaric," but also those that are "excessive" in relation to the crime committed. Under Gregg, a punishment is "excessive" and unconstitutional if it (1) . . .(2) is grossly out of proportion to the severity of the crime. . . . Furthermore, these Eighth Amendment judgments should not be, or appear to be, merely the subjective views of individual Justices; judgment should be informed by objective factors to the maximum possible extent. To this end, attention must be given to the public attitudes concerning a particular sentence history and precedent, legislative attitudes, and the response of juries reflected in their sentencing decisions are to be consulted

Coker v. Georgia, 433 U.S. 584 (1977)

Texas law recognizes that some murders are punishable by no more than 20 years in prison, if the murder occurred under the influence of sudden passion.  It would be a clear violation of the Eighth Amendment proportionality law to put to death a person who the underlying crime was only punishable by twenty years.  In this case the evidence the state presented at the bond hearing raise a crime of passion with adequate cause. Where the primary crime is not punishable by life, no aggravating factor can then raise the crime first to life, and then to death, without violating the constitutional ban on proportionality. Coker v. Georgia, supra. 

The fact that there are two persons dead in the same episode does not change the underlying problem: If a defendant’s state of mind was ‘sudden passion’ he has committed a lesser crime, or crimes by the definition by the legislators of what is the crime of murder.  If it is a lesser crime, the punishment cannot be death.  A search of 25 state statutes by counsel has failed to find even one state that does not recognize in some form that murder under ‘sudden passion’ is not a lesser crime. The Model Penal Code adopted by over 30 states notes the reduction in culpability where there is sudden passion. 

Texas is out of line when it attempts to make manslaughter a crime punishable by death.

THIRD ARGUMENT EQUAL PROTECTION.

If a person was laboring under sudden passion, and kills two persons, the defendant is denied equal protection and due process under the current statutory scheme If the state elects to charge the crime as capital murder, verses charging the crime as two murders. Texas law permits the defendant who is not charged with capital murder to seek a finding of sudden passion. A defendant charged with capital murder cannot seek that finding, even though he has been accused of committing the identical act. 

CONCLUSION

The placement of “sudden passion” in the punishment phase of the murder prosecution is unconstitutional.  The Defendant prays that he be permitted to introduce evidence and the jury be so charged that if he did act in sudden passion, he cannot be found guilty of capital murder.  

WHEREFORE, Defendant prays for relief. 

Respectfully submitted on this the ___day of_______, 200__.

By:_____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        
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