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DEFENDANT'S MOTION TO QUASH INDICTMENT ON GROUNDS 

THAT TEX. CODE CRIM. PROC. ART. 37.071(2) IS UNCONSTITUTIONAL

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW,_____________________ Defendant in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and files this Motion to Quash Indictment returned by the county grand jury on grounds that Tex. Code Crim. Proc. art. 37.071 is unconstitutional and for good and sufficient cause would show the Court the following:

1. Defendant is charged in the indictment with the offense of Capital Murder, pursuant to Sec. 19.03(a)(1), Tex. Penal Code.  The District Attorney’s office, in its discretion, is seeking the death penalty, pursuant to Tex. Code Crim. Proc. art. 37.071(2), Defendant contends that the Texas capital murder statute is unconstitutional for all of the reasons contained in this motion and that the indictment should therefore be quashed or set aside and the State be precluded from imposing any sentence of death resulting from a prosecution based thereon:

(a) The statute is vague and overbroad for failure to define (i) “probability”; (ii) “criminal acts of violence”; (iii) “continuing threat to society”; (iv) “personal moral culpability”; and (v) “moral blameworthiness.   This failure on the part of the legislature to define these terms, and to require the trial court to do so, denies the jury the guidance necessary to exercise its discretion.  Gregg v. Georgia, 428 U.S. 153 (1976).

(b) Requiring twelve jurors to predict the probability (whatever that means) that a person will commit criminal acts of violence (whatever that means) that constitute a continuing threat to society (whatever that means) when mental health professionals are not able to reliably make such predictions, particularly over a long term, is arbitrary and capricious and violates the evolving standards of decency of our society.

(c) The statute is unconstitutional because the state legislature has failed to provide the local district attorneys with a uniform method for determining which cases will be prosecuted as death cases and which will be prosecuted as non-death capital cases.  The Texas death penalty scheme does not give district attorneys guidance in exercising their discretion in determining who will face the death penalty.   Who will face death is often a matter of how much money the county is willing or has to spend to prosecute and defend a death penalty case, who the prosecutor is, the social standing of the victim is, the race of the defendant, the race of the victim and not a constitutionally mandated narrowing system where only the worst of the worst face death.

(d) The statute is unconstitutional in that the standard of “probability” imposed on the jury by Art. 37.071(b)(1) is less stringent than proof beyond a reasonable doubt.  The language of the statute impermissibly causes a juror to focus, if at all, on the probability language rather than on the real burden of proof which should be beyond a reasonable doubt.  The fact that jurors must decide if a “probability has been established beyond a reasonable doubt” makes the application of Art. 37.071 arbitrary and capricious. 

(e) The statute denies the accused due process and equal protection of the law by permitting introduction at the punishment phase of  “any matter that the court deems relevant to sentence;”

(f) The statute does not properly narrow the class of persons eligible for the death penalty upon conviction for a capital offense;

(g) The statute is not based on a uniform national standard, resulting in arbitrary, capricious, freakish and wanton imposition of the death penalty;

(h) The statute does not provide for a proportionality review to determine if the penalty imposed is proportionate to other similar offenses;

(i) Art. 37.071(d)(2) is unconstitutional because it requires ten votes to answer the issue with a “no” response that would be in favor of a defendant and a life sentence;”

(j) The statute forbids individual jurors from giving individual effect to their desire to return a life sentence, by requiring 10 “no” votes;

(k) Execution by lethal injection is cruel and unusual punishment and otherwise unconstitutional;

(l) The statute is unconstitutional because it prohibits the judge and the parties from informing the jury that a hung jury [failure to achieve unanimity on Special Issue #1 or less than 10 “no” votes on Special Issue #2] will result in a life sentence.  This is in effect a denial of the juror’s right to a fair trial as they are intentionally misinformed about who is ultimately responsible for the verdict.  The statute requires that they be told that the verdict rests with 10 or 12 when, in effect, a verdict for life rests with only 1 juror. This scheme artificially frustrates those jurors who would vote for life if properly instructed.  It makes those “hold out” jurors (particularly those who are fearful of causing a “mistrial”) more susceptible to the pressures from the death-voting majority.   There is no such thing as a “mistrial” during the penalty phase of a capital trial and the jurors should be so informed.

(m) The statute fails to provide an alternative to the death penalty via an option of “life without parole;”

(n) The statute violates equal protection and due process by permitting the introduction of unadjudicated extraneous offenses at the punishment phase.  There is a heightened need for reliability in the sentencing decision in capital cases.  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).   Allowing evidence of unadjudicated offenses, particularly in situations where those offenses would be inadmissible in a non-capital trial, denies the jury’s verdict and the Court’s sentence the reliability required by the 8th Amendment to the United States Constitution.   

(o) The statute violates the equal protection and due process clauses of the United States Constitution and Amendments 5 and 14, by permitting the introduction of juvenile offenses at the punishment phase;

(p) The statute is unconstitutional because there are no appellate standards for determining the sufficiency of the evidence to support the jury’s answers to the special issues, and the Texas Court of Criminal Appeals has repeatedly and consistently refused to conduct any meaningful appellate review of mitigation sufficiency;

(q) The statute effects a denial of equal protection and due process by having in place more than one capital sentencing procedure for capital offenses depending on the date of the offense.

(r) The statute does not require the indictment to allege the special issues, i.e., the “facts” relied upon to enhance the capital sentence from life to death, contrary to the U.S. Supreme Court’s holding in Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000).

(s) Article 39.071, as interpreted by the Texas Court of Criminal Appeals, denies to the Defendant the right to due process guaranteed by the 5th Amendment to the United States Constitution and the right to Equal Protection under the law as guaranteed by the 14th Amendment to the United States Constitution as protections that are afforded to non-capital defendants that are not afforded to those who are prosecuted for a capital crime.   The Accomplice Witness Rule in Art 38.14 does not apply to testimony offered to proved extraneous offenses at the punishment state of a capital trial. Jones v. State, 982 S.W.2d 386 (Tex. Crim. App. 1998); certain unadjudicated offenses that are not admissible in a non-capital trial may be admissible in a capital trial. Felder v. State, 848 S.W.2d 85, 98 (Tex. Crim. App. 1992); a defendant is not entitled to an instruction that the jury is not to consider unadjudicated extraneous offenses unless it is believed that they occurred beyond a reasonable doubt. Fuentes v. State, 991 S.W.2d 267, 280 (Tex. Crim. App. 1999).

2. An indictment based on an unconstitutional statute should be quashed.  See, e.g., White v. State, 440 S.W.2d 660, 667 (Tex. Crim. App. 1969).

         WHEREFORE, PREMISES CONSIDERED, Defendant prays that relief be granted as prayed for herein.

          Respectfully submitted on this the ___day of______, 200__.

 
By:___________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

__________________________________________

                                                                       
 CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

