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INDICTMENT NUMBER __________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

PRELIMINARY MOTION TO QUASH THE INDICTMENT ON THE BASIS OF DISCRIMINATION AND SYSTEMATIC EXCLUSION IN THE SELECTION OF GRAND JURORS OR FOR A FULL HEARING ON THE ISSUE  
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, __________________, Attorney for the Accused,  and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, 15 & 19 of the Texas Constitution and moves this Court to quash the indictment against him because of the systematic under-representation of Hispanics and women in the composition of the Grand Juries in _______________ County, or in the alternative for the court to order a full hearing and the necessary funds for the defense to gather additional evidence to present to the court in support of the motion.    In support of his motion, Mr. Jordan states as follows:

1. Mr. Jordan has been indicted by the County Grand Jury for Capital Murder.    

2. The State is seeking the death penalty.  The Eight Amendment requires a 

greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. After reviewing the attached documents that are maintained by the clerk of this court, Movant can discern that there has been a systematic exclusion of at least Hispanics and women from the Grand Juries and the pools of prospective grand jurors for the last _________ years.1    

4. Specifically, Movant would show that there is at least a ______%, and perhaps as high as a _______% comparative disparity between the number of Hispanics who have been on Grand Juries in the last _______ years and their number in the county population.  See Exhibits 1 and 2. In a county such as this, where the percentage of Hispanics in the county is approximately _________%, application of comparative disparity analysis should be applied, since application of absolute disparity analysis would be perverse, and total exclusion of Hispanics might seem acceptable.  Comparative disparity analysis, which factors in the size of the group, has been employed by many courts in cases where a particular cognizable social group accounts for a small percentage of the total jury-eligible population.  See, e.g., Quadra v. Superior Court of San Francisco, 403 F. Supp. 486 (N.D. Cal. 1975); see also Alexander v. Louisiana, 405 U.S. 625, 629-30, 92 S. Ct. 1221, 1224-25, 31 L. Ed. 2d 536, 541 (1972); United States v. Goff, 509 F.2d 825, 826 & n.3 (5th Cir.), cert. denied, 423 U.S. 857, 96 S. Ct. 109, 46 L. Ed. 2d 83 (1975);  Stephens v. Cox, 449 F.2d 657, 659 (4th Cir. 1971);  Ford v. Hollowell, 385 F. Supp. 1392, 1398 (N.D. Miss. 1974);  Cochran v. State, 260 S.E.2d 391 (Ga. 1979).  

5. This under-representation of Hispanics in and of itself demonstrates that the Grand Jury that indicted the Accused was unconstitutionally composed. Furthermore, there has been a comparative disparity of ____% to ____ % between Hispanics in the community and those selected as prospective Grand Jurors and a comparative disparity of _______% between Hispanics in the community and those selected as jury commissioners.  See Exhibit 2.  These numbers are more than sufficient under the law to raise the presumption that there is an Equal Protection violation under the Fourteenth Amendment because it is unlikely that a random and impartial system would have produced this disparity.  Cerda v. State, 644 S.W.2d 875, 878 (Tex. App.—Amarillo, 1982); Castaneda v. Partida, 430 U.S. 482, 496 (1977). Courts have regularly held that comparative disparities between 25 and 40% are sufficiently significant to make a prima facie showing of discrimination.  See Berryhill v. Zant, 858 F.2d 633 (11th Cir. 1988) (comparative disparity of 25.4% sufficient); Berry v. Cooper, 577 F.2d 322 (5th Cir. 1978) (comparative disparity of 31.2% sufficient); Castaneda v. Partida, 430 U.S. 482 (1977) (36.8% sufficient); Turner v. Fouche, 396 U.S. 346 (1970) (38.3% sufficient).  Indeed there are no cases to be found where a comparative disparity as high as in this case have been held to be insufficient.

6. Hispanic people constitute a cognizable, distinctive class of persons in this community.  There is no room for doubt that Hispanic people are a cognizable group for the purposes of the Sixth and Fourteenth Amendments of the United States Constitution.  Hernandez v. Texas, 347 U.S. 475 (1954) (overruled on other grounds).  

7. Mr. Jordan would also show that this county has a population that is _____ % female.  However, the representation of women on Montague County grand juries over the last ______ years has been between _______% and ________%.2   This absolute disparity of between _______% and _________% is sufficient under the law to raise the presumption that there is an Equal Protection Violation under the Fourteenth Amendment because it is unlikely that a random and impartial system would have produced this disparity.  Cerda v. State, 644 S.W.2d 875, 878 (Tex. App.—Amarillo, 1982); Castaneda v. Partida, 430 U.S. 482, 496 (1977).  Cases that have addressed absolute disparities have held that as low as a 4.7% absolute disparity can suffice for a prima facie case of discrimination and systematic exclusion. Vasquez v. Hillery, 474 U.S. 254 (1986).  An absolute disparity of 14% was more than sufficient for the United States Supreme Court in Alexander v. Louisiana, 405 U.S. 625(1972).  

8. Exclusion of Hispanics and women from the grand jury pool violates the defendant's right to a grand jury composed of a fair cross-section of the community, Duren v. Missouri, 439 U.S. 357, 99 S. Ct. 664, 58 L. Ed. 2d 579 (1979); denies him equal protection of the law, Castaneda v. Partida, 430 U.S. 482, 97 S. Ct. 1272, 51 L. Ed. 2d 498 (1977); and violates the constitution and laws of Texas.  See also, Hernandez v. State, 24 S.W.3d 846 (Tex. App.—El. Paso. 2000, p.d.r. ref’d); Ovalle v. State, 13 S.W.3d 774 (Tex. Crim. App. 2000); Mosley  v. State, 983 S.W.2d 249 (Tex. Crim. App. 1998); Cerda, 644 S.W.2d at 876-8.

9. A defendant in a criminal case is not entitled to be indicted by a Grand Jury, which mirrors the community and reflects the numerous distinctive groups present in the population. Taylor v. Louisiana, 419 U.S. 522, 530.  However, the Sixth Amendment guarantees a defendant the opportunity for a representative jury by requiring that jury wheels, pools of names, panels, or venires from which the trial courts draw juries must not systematically exclude distinctive groups in the community.  If a jury wheel, pool, panel, or venire systematically excludes distinctive groups, then the resulting jury fails to constitute a fair cross section of the community.  Duren v. Missouri, 439 U.S. 357, 363-4 (1979).  

10. Mr. Jordan’s preliminary showing is limited by his lack of access to the relevant information.  Specifically, although Mr. Jordan has made a prima facie case of discrimination and systematic exclusion, he currently only has access to the names printed on the potential juror lists and the names of those eventually selected to serve as grand jurors to assist his counsel in determining how many Hispanic people and women were summoned and eventually sat on the grand juries since 1992.  This information needs verification with documentation on the race and gender of all the named individuals.  Many names are unisex, many people are named only by their first initial.   Identifying Hispanic names can be problematic for it has the potential to include white non-Hispanic women married to Hispanic men and exclude Hispanic women married to white non-Hispanic men. 

11. Movant also needs access to documentation on the race, gender and age of all the individuals summoned as prospective jurors in order to analyze the representation of African-Americans, young adults and other cognizable social groups on both the lists of potential grand jurors and the actual Grand Juries.  

12. It should be reiterated that Movant has standing to assert the Sixth, Eighth and Fourteenth Amendment claims whether he is a member of the excluded class or not. Taylor v. Louisiana, 419 U.S. 522 (1975) (wherein a male makes Sixth Amendment fair representation challenge to exclusion of women); Peters v. Kiff, 407 U.S. 493 (1972) (white male makes Equal Protection challenge to exclusion of blacks) (overruled in part on other grounds); Campbell v. Louisiana, 523 U.S. 392 (1998) (white defendant can raise equal protection challenge to discrimination against black persons in the selection of grand jurors because defendant suffers significant injury from such and because he and excluded grand jurors share common interest in eradicating discrimination from grand jury selection process) .

13.  SEQ CHAPTER \h \r 1413. The under-representation apparent from the preliminary analysis of the numbers that Movant does now present to the Court is sufficient to alert Movant and the Court to the constitutional violations.  However, should this court not quash the indictment returned against Movant, then he should be allowed to make a full showing of systematic exclusion under the Sixth Amendment and discrimination under the Fourteenth Amendment.  The evidence to which Movant  needs access, and which this Court needs in order to make its ruling,  is not available to Movant without an order from this Court.  

14. In order to fully develop this claim, Movant needs a full hearing on the issue at which he can present further demographic information on the County’s Grand Jury pools and at which he can use a statistical expert to assist in his analysis of the statistics.  Wherefore, Movant prays that the Court either quash the indictment against him or order a hearing on the matter, in anticipation of which, Movant requests that the Clerk of Court be Ordered to produce the documentation pertaining to the following for the last twenty years:  

(a) The gender and race of:

i) All the jury commissioners appointed in Montague County and,

ii) All the individuals listed as prospective grand jurors.  

(b) Or if the race of each individual is unavailable for any of these lists, the names and pertinent personal information about each individual in order that Movant’s counsel may ascertain the race and gender of each individual through public records.   
15. The personal information for use to ascertain the race and gender of all the prospective grand jurors is currently unavailable to Movant because of Tex. Code Crim. Proc. Art. 19.42. His allegations in this Motion, while sufficient to meet the requirement of showing a prima facie case of discrimination and thereby shifting the burden to the prosecution to rebut, should be viewed in light of his current lack of access to information.  

16. Should this motion not be granted, all of the requested records should be sealed and made a part of the record in this case for appellate review.

WHEREFORE, PREMISES CONSIDERED, Movant prays that this motion be granted and; 

(a) that the court either quash the indictment against Mr. Jordan or;

(b) that the court order the production of those documents that are described               herein;

(c) that the court order a hearing to be held on the _____ day of ________, 200__ at which time the Court will consider Mr. Jordan’s Supplemental Motion that will include relevant material from the requested documents;

(d) funding for assistance in reviewing, analyzing all records and testimony                            thereon; and

(e) such other relief as may be appropriate in light of the constitutional violations shown at the hearing on this motion.

Respectfully submitted on this the _____ day of_________, 200__.

     By:_______________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

_______________________________________

                       CO-COUNSEL 

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 2002.
1 Counsel only currently has information on the pools of prospective grand jurors for the last _________ years, however, he has the names of all the people serving on the County Grand Juries and the Jury Commissioners that picked them for the last ________ years.  �ADVANCE \d 12�


2 Because of the nature of information available to counsel at this time - lists of names - some names are indistinguishable as male or female, and some people go by only their initials.  Assuming all the ambiguous names belong to males, women have made up ____% of grand jurors in this County for the last ______ years, and assuming all the ambiguous names are females, they have still only made up _______%.  See Exhibit 2.  �ADVANCE \d 12�





