 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

DEFENDANT'S MOTION TO QUASH INDICTMENT ON GROUNDS 

THAT SEC. 19.03(a)(1), TEX. PENAL CODE, IS UNCONSTITUTIONAL
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________ Defendant in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and files this Motion to Quash the Indictment returned herein by the county grand jury on grounds that Section 19.03(a)(1), Tex. Penal code, is unconstitutional, and in support thereof would respectfully show the Court the following:

1. The Defendant has been indicted for the offense of capital murder.


2.  The State is seeking the death penalty.

3.  Defendant is charged in the indictment with the offense of Capital Murder, pursuant to Sec. 19.03(a)(1), ante, to wit: that he did “unlawfully, intentionally and knowingly cause the death of __________, a peace officer in the lawful discharge of an official duty,” by shooting him with a firearm, knowing at the time he was a peace officer.  The District Attorney’s office, in its discretion, is seeking the death penalty, pursuant to Art. 37.071(2), V.A.C.C.P.  






4.  Defendant asserts that the enhancement of murder to a capital murder by virtue of the complainant’s profession is a violation of the guarantees of equal protection and due process provided by both the Texas and United States Constitutions.  

The statute on its face assigns the complainant an inherent “worth” superior to, not only the Defendant, but to all other citizens who are not peace officers or firemen, as is best demonstrated by the fact that, had this complainant unlawfully killed a regular citizen, his life would not be statutorily forfeit, absent aggravating circumstances that had no bearing on the victim’s station in life or profession.  This would be true even if a peace officer unlawfully killed a doctor engaged in saving the life of another person, which, arguably, merits at least the same State interest.  The law has therefore decreed that the life of a non-peace officer is automatically worth less than that of a peace officer.

.

3. Discussing the admissibility of victim impact evidence, the Court of Criminal Appeals has observed:  “Rule 403 [Tex. R. Evid.] limits the admissibility of such evidence when  the evidence predominantly encourages comparisons based upon the greater or lesser worth or morality of the victim.  When the focus of the evidence shifts from humanizing the victim to measuring the worth of the victim . . . compared to other members of society then the State exceeds the bounds of permissible testimony.”  Mosley v. State, 983 S.W.2d 249, 262 (Tex. Crim. App. 1998); see also, Payne v. Tennessee, 501 U.S. 808 (1991), discouraging comparisons of worth of complainant with other members of society. 

6. Sec. 19.03(a)(1) is therefore constitutionally repugnant in its arbitrary discrimination among citizens and de jure assignment of inherent moral worth based solely upon societal status.  The statute is intellectually indistinguishable from racial apartheid, in which the killing of a white by a black is punishable by death, while the converse carries a much lighter penalty, if indeed, any at all.  Although it is beyond the scope of this motion to examine the disparate treatment afforded those accused of killing peace officers versus peace officers accused of killing mere citizens, the statutory disparity is self-evident.
7. An indictment based on an unconstitutional statute should be quashed.  See, e.g., White v. State, 440 S.W.2d 660, 667 (Tex. Crim. App. 1969).  Since the statute upon which Defendant’s indictment is based is unconstitutional for the foregoing reasons, it should be quashed, the prosecution dismissed and the imposition of the death penalty for said offense be precluded.
WHEREFORE, PREMISES CONSIDERED, Defendant prays the indictment be quashed in its entirety, this prosecution be ordered dismissed and the imposition of the death penalty be precluded.

                                  Respectfully submitted on this the ___day of ____________, 200​​__.

                                                                          By:_____________________________________

                                                            
COUNSEL FOR THE ACCUSED

                                                            
State Bar No. ________________

                                                          
Address:____________________


                                                            ___________________________

                                              

Telephone:  (   )     -        







___________________________________







CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

