 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO QUASH THE INDICTMENT AND CHALLENGE TO THE COMPOSITION OF THE GRAND AND PETIT JURIES

TO THE HONORABLE JUDGE OF SAID COURT:  Comes now Defendant ____________________, by counsel, respectfully moves the Court, pursuant to the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, Article I, Sections 10, 13 & 19 of the Texas Constitution, and other applicable law, to quash the indictment against him and does hereby challenge the composition of the grand and petit jury venire because of the systematic under representation of Hispanics and young adults age 18-30 in the selection of grand and traverse juries in this county.


In support of this motion, counsel states as follows:

1. Defendant is before the Court charged by indictment with murder. 

2. The State is seeking the death penalty.  The Eighth Amendment to the United States      Constitution  requires a greater degree of accuracy and fact finding than would be true        in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. The 6th and 14th Amendments protect not only the right of an accused to a jury trial but also the right of individual jurors to sit as a jury.  Jury pools must be representative of a cross-section of the community.  “[P]rospective jurors shall be selected by court officials without systematic and intentional exclusion of any of these groups.”  Thiel v. Southern Pacific Co., 328 U.S. 217, 220 (1946).   The traditional understanding of how an “impartial jury” is to be assembled includes a representative venire so that the juries will be drawn from a cross section of the community.  Holland v. Illinois, 493 U.S. 474, 480, 110 S. Ct. 803, 807, 107 L. Ed. 2d  905 (overruled on other grounds).  Whenever there is an under representation of a segment of society on a jury list, there is a denial of equal opportunity or equal participation.  The United States Supreme Court has held that this right of jury participation is comparable in importance to the right to vote. Carter v. Jury Comm’n of Green County, 396 U.S. 320, 330 (1970).

4. There was an intentional, discriminatory and systematic exclusion of Hispanics in the age group of 10-24 and those who cannot afford to serve on a jury from the jury rolls from which the grand jury, which indicted the Defendant, was selected and from which the traverse jury which will try this case will be selected.

5. This county has a history and pattern of intentional, discriminatory and systematic exclusion of Hispanic people and young adults from the grand and petit jury pools.

6. Hispanics constitute a cognizable, distinctive class of persons in this community.

7. Exclusion of Hispanics from the grand or petit jury pool violates the defendant's right to a grand or petit jury composed of a fair cross-section of the community, Duren v. Missouri, 439 U.S. 357, 99 S. Ct. 664, 58 L. Ed. 2d 579 (1979), denies him equal protection of the law, Castaneda v. Partida, 430 U.S. 482, 97 S. Ct. 1272, 51 L. Ed. 2d 498 (1977), and violates the Constitution and laws of Georgia.  See also O.C.G.A. §15-12-40; Vasquez v. Hillery, 474 U.S. 254, 106 S. Ct. 617, 88 L. Ed. 2d 598 (1986).


WHEREFORE, Movant prays that: (a) the Court set down this motion for an evidentiary hearing;  (b) the indictment returned against him be quashed because of the unconstitutional composition of the pool from which the grand jury was chosen;  (c) that no petit jury panel be sworn until the method of selecting the venire from which it is drawn can satisfy the requirements of the law; and (d) the Court order the compilation of a new jury pool that is a fair cross-section of the community.


WHEREFORE, PREMISES CONSIDERED, 


Movant prays that upon hearing hereof the Court order that the jury be instructed as requested herein and that the Accused have such other and further relief to which he may show himself to be just entitled.





Respectfully submitted on this the___ day of______, 200__.

 By:____________________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

_________________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.







Respectfully submitted,

