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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 

§

VS.
§

IN AND FOR

§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

MOTION TO QUASH INDICTMENT BASED ON UNCONSTITUTIONAL
STATUTORY PROVISIONS FOR THE SELECTION OF GRAND JURIES

TO THE HONORABLE JUDGE OF THIS COURT:







Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to quash indictment based on unconstitutional statutory provisions for the selection of grand juries.  In support, the defendant will show the following.

Background

The defendant has been indicted by the Rusk County Grand Jury for capital murder.  This grand jury was selected in accordance with the jury commissioner or “Key Man” system set out in Article 19.06 of the Texas Code of Criminal Procedure.  See Colburn v. State, 966 S.W.2d 511, 520 (Tex. Crim. App. 1998).  The State of Texas is seeking the death penalty in this case.

Analysis


Article 19.06 of the Texas Code of Criminal Procedure provides that, in the process of selecting grand jurors in each county, the jury commissioners shall, “to the extent possible, select grand jurors who the commissioners determine represent a broad cross-section of the population of the county, considering the factors of race, sex and age.”  Tex. Code Crim. Proc. 19.06.1  


The use of the Key Man system in the selection of the Grand Jury that indicted the defendant violated the Fourteenth Amendment to the United States Constitution which provides, in relevant part, that “[n]o State shall . . . deny to any person within its jurisdiction the equal protection of the laws,” U.S. Const. amend. XIV, as well as the Texas Constitution which provides, in relevant part, that “[a]ll free men . . . have equal rights . . . [and that] [e]quality under the law shall not be denied or abridged because of sex, race, color, creed or national origin.”  Tex. Const. art. 1, §§ 3 & 3a.


The Supreme Court has addressed the use of the former Texas Key Man system, which did not include the unconstitutional directive to consider race, sex and age, holding that, while such a system is not per se unconstitutional, it is susceptible to abuse and can be employed in a discriminatory manner.  “By reason of the wide discretion permissible in the various steps of the plan, it is equally capable of being applied in such a manner as practically to proscribe any group thought by the law’s administrators to be undesirable.”  Hernandez v. Texas, 347 U.S. 475, 479 (1954) (citing Smith v. Texas, 311 U.S. 128, 131 (1940)) (overruled on other grounds); Hill v. Texas, 316 U.S. 400, 404 (1942) (“[d]iscrimination can arise from the action of commissioners”); see also, Cassell v. Texas, 339 U.S. 282, 340 (1950); Ross v. Texas, 341 U.S. 918 (1951).  






The Supreme Court refused to strike down the Texas Key Man system over fifty years ago, at a time when the court primarily concerned with disparate treatment toward minorities. The constitutional debate concerning the use of race has shifted over the last decade, with the new focus on “reverse discrimination.”  For instance, the courts have grappled with the use of race in  “affirmative action” programs.  The court held that “any consideration of race or ethnicity” is prohibited.  Id. at 944-45 (citing Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995), and Richmond v. J. A. Croson Co., 488 U.S. 469, 493 (1989)).


In Cassell v. Texas, 339 U.S. 282 (1950), the Supreme Court held:

Jurymen should be selected as individuals, on the basis of individual qualifications, and not as members of a race . . ..  [T]he Constitution requires only a fair jury selected without regard to race.  Obviously the number of races and nationalities appearing in the ancestry of our citizens would make it impossible to meet a requirement of proportional representation.  Similarly, since there can be no exclusion of Negroes as a race and no discrimination because of color, proportional limitation is not permissible.  . . .  Proportional racial limitation is therefore forbidden.  An accused is entitled to have charges against him considered by a jury in the selection of which there has been neither inclusion nor exclusion because of race.
Id. at 340 (emphasis added).  See also, Akins v. Texas, 325 U.S. 398, 404 (1945); Neal v. Delaware, 103 U.S. 370 (1881).  Article 19.06's requirement that the jury commissioners take into consideration the race, gender, and age of the prospective grand jurors violates the constitutional principle that grand jurors be selected without regard to race as announced in Cassell.


Whenever a state actor relies upon a racial classification2 in making a decision, this action is subject to strict judicial scrutiny under the Equal Protection clause of the Fourteenth Amendment to the United States Constitution and the Texas Constitution.  “In Adarand Constuctors, Inc. v. Pena, the Supreme Court held that ‘any person, of whatever race, has the right to demand that any governmental actor subject to the Constitution justify any racial classification subjecting that person to unequal treatment under the strictest judicial scrutiny.’” MD/DC/DE Broadcasters Ass’n v. FCC, 236 F.3d 13, 20 (2001) (quoting Adarand, 515 U.S. at 224); see also, City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440-41 (1985) (holding that strict scrutiny of a classification is appropriate where the classification implicates a suspect class or a fundamental right); Apache Bend Apartments v. United States, 964 F.2d 1556, 1560 (5th Cir. 1992)(recognizing valid equal protection claims based on race, alienage, national origin, gender, residence, age or legitimacy); Lens Express, Inc. v. Ewald, 903 S.W.2d 64, 69 (Tex. App.—Austin 1995, no writ).  For a government action to withstand strict scrutiny it must “serve a compelling governmental interest, and must be narrowly tailored to further that interest.”  Adarand, 515 U.S. at 235 (emphasis added); Toungate v. Bastrop Indep. Sch. Dist., 842 S.W.2d 823, 826 (Tex. App.—Austin 1992, no writ).  


Assuming, arguendo, that ensuring that a fair cross section of the county population is represented on the grand jury is the purpose of Article 19.06 and that this is a compelling governmental interest, it is clear that the selection procedure prescribed by Article 19.06, in which the grand jurors are chosen according to race, gender and age by the jury commissioners, is not narrowly tailored to meet the interest.  Croson, 488 U.S. at 507.





“If a race-neutral remedy is sufficient to cure a race-based problem, then a race-conscious remedy can never be narrowly tailored to that problem.”  Webster v. Fulton County, 51 F. Supp. 2d 1354, 1380 (N.D. Ga. 1999) (citations omitted); see also Croson, 488 U.S. at 507 (finding that narrowly tailoring was absent because, among other reasons, the city failed to consider “the use of race-neutral means to increase minority business participation in city contracting”); Wygant v. Jackson Bd. of Education, 476 U.S. 267, 280 n.6 (1986) (“The term “narrowly tailored” . . . may be used to require consideration of whether lawful alternative and less restrictive means could have been used . . ..  The classification at issue must ‘fit’ with greater precision than any alternative means”); Casarez v. State, 913 S.W.2d 468, 473 (Tex. Crim. App. 1994).  Random computer selection would perform the function of ensuring a fair cross section of grand jurors.  This method is used for the selection of Grand Jurors in other states, other counties in Texas, and in the United States District Courts.  As such, the State of Texas cannot show that the procedure prescribed in Article 19.06 is the most narrowly tailored means to the end of ensuring a broad cross section of the community are represented on the grand jury.  Moreover, Rusk County itself uses random computer selection to ensure that a fair cross section of the county’s population is represented in the petit jury pools.  


The active consideration of race, gender and age required by Article 19.06, however well intentioned, in the selection of the grand jurors violates the Equal Protection Clause of the United States Constitution and the Equal Rights Clause of the Texas Constitution.  The danger that is inherent in any Key Man system is that it is susceptible to abuse.  Hernandez v. Texas, 347 U.S. 475, 479 (1954) (overruled on other grounds).  Ironically, the abuse that concerned the Supreme Court in Hernandez, consideration of race in selecting grand jurors, has been mandated in Texas since 1979 when the Key Man statute was amended.  

Conclusion

The Grand Jury, which indicted the defendant, was selected according to the provisions set out in Article 19 of the Texas Code of Criminal Procedure.  This Article is unconstitutional on its face and the indictment against the defendant must, therefore, be quashed.  Furthermore, no further proceedings against the defendant may be undertaken until indictment by a Rusk County Grand Jury made up of individuals selected by a race-, age- and gender-neutral means from a fair cross section of the community.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT

VERIFICATION

I hereby verify that the facts alleged in the foregoing motion are true.







____________________________________








Eric M. Albritton
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of ______________, 200__.








____________________________________








Eric M. Albritton

CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ______day of ________________________, 200__, came to be considered the above motion to quash indictment based on unconstitutional statutory provisions for the selection of grand juries.  After consideration of the motion, it is ORDERED that defendant's motion be:


GRANTED
________


DENIED
________








____________________________________








JUDGE PRESIDING
	1This language was added to the Texas statute by Acts 1979, 66th Leg., p. 294, ch. 184, § 4, eff. Sept. 1, 1979.  


	2In addition to race, the Texas statute mandates consideration of sex and age. The burden of proof for cases challenging classifications based on gender requires the reviewing court to determine whether the proffered justification is “exceedingly persuasive.”  United States v. Virginia, 518 U.S. 515, 533 (1996); Lawrence v. Texas, 539 U.S. 558, (2003).  This “burden of justification is demanding and it rests entirely on the State.”  Virginia, 518 at 533.  Further, the Court held that the justification must be genuine, not hypothesized or invented post hoc in response to litigation.  Id.     Age alone does not establish a suspect class because it does not define a “discrete and insular group” in need of “extraordinary protection from the majoritarian political process,” and, therefore, age-based decision-making is reviewed under strict scrutiny only if a fundamental right is implicated.  See United States v. Carolene Products Co., 304 U.S. 144, 152-53, n. 4 (1938).  
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