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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 

§

VS.
§

IN AND FOR

§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

MOTION TO QUASH THE INDICTMENT BASED ON

DISCRIMINATION IN THE SELECTION OF GRAND

JURORS AND GRAND JURY FOREPERSONS

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to quash the indictment based on unconstitutional procedures used to select the grand jurors and grand jury forepersons.  In support, the defendant will show the court the following.

Background

The defendant has been indicted by the Rusk County Grand Jury for capital murder.  This grand jury was selected by using the “Key Man” system set out in Article 19.06 of the Texas Code of Criminal Procedure.  The State of Texas is seeking the death penalty.    


On March 28, 2003, this Court ordered the Rusk County Jury Coordinator to produce documents identifying the names, gender and race of the Rusk County Grand Jury Commissioners, all individuals selected as prospective grand jurors, and all individuals chosen for Grand Jury service for the past twenty (20) years.  In response, the Rusk County Jury Coordinator provided certain records.  Exhibit A.  The records did not identify the race, ethnicity, age and gender of these persons.  The defendant, however, did so.  Exhibit B & C.  This information was then compared to the United States Census Bureau statistics for Rusk County, Texas for the last twenty years.  Exhibit D.

Facts 

 
The defendant is an African American male.  The data compiled in the attached Exhibits establish that the system employed for selecting the Grand Jury which indicted the defendant systematically excluded Hispanics, women and young people between the ages of 18-34, all cognizable groups in the Rusk County community, from serving as grand jurors and grand jury forepersons.  The Rusk County, Texas selection procedure violated the defendant’s constitutional right to equal protection of the laws protected by the United States and Texas Constitutions and, therefore, the indictment must be quashed.

Analysis
A. 
Constitutional Bases of the Claim

The United States Constitution provides, “No State shall . . . deny to any person within its jurisdiction the equal protection of the laws.”  U.S. Const. amend. XIV.  The Texas Constitution provides, “All free men . . . , have equal rights and no man, or set of men, is entitled to exclusive separate public emoluments . . . .  Equality under the law shall not be denied or abridged because of sex, race, color, creed or national origin.”  Tex. Const. art. 1, §§ 3 and 3(a).


A defendant in a criminal case is not entitled to be indicted by a Grand Jury that mirrors the community exactly or that reflects each of the numerous distinctive groups present in the population.  Taylor v. Louisiana, 419 U.S. 522, 530 (1975).  However, the Sixth and Fourteenth Amendments1 guarantee a defendant the opportunity for a representative jury by requiring that jury wheels, pools of names, panels, or venires from which the trial courts draw juries must not systematically exclude distinctive groups in the community.  If a jury wheel, pool, panel or venire systematically excludes distinctive groups, then the resulting jury fails to constitute a fair cross section of the community, as required by the equal protection provisions of the constitution.  Duren v. Missouri, 439 U.S. 357, 363-66 (1979).  A defendant has standing to assert the equal protection claim whether he is a member of the excluded class or not.  Campbell v. Louisiana, 523 U.S. 392 (1998) (holding that white defendant can raise equal protection challenge to discrimination against black persons in the selection of grand jurors because defendant suffers significant injury from such and because he and excluded grand jurors share common interest in eradicating discrimination from grand jury selection process).  See also, Taylor v. Louisiana, 419 U.S. 522 (1975) (male had standing to make Sixth Amendment fair representation challenge to exclusion of women); Peters v. Kiff, 407 U.S. 493 (1972) (white male had standing to make Equal Protection challenge to exclusion of blacks) (overruled on other grounds). 


In order to establish a prima facie violation of the fair-cross-section requirement, the defendant must show (1) that the group alleged to be excluded is a “distinctive” group in the community; (2) that the representation of this group in venires from which Grand Juries are selected is not fair and reasonable in relation to the number of such persons in the community; and (3) that this underrepresentation is due to systematic exclusion of the group in the Grand Jury selection process.  Duren, 439 U.S. at 364.  


As to the first prong, it has long been established that women are sufficiently numerous and distinct from men so that if they are systematically eliminated from jury panels, the fair cross section requirement cannot be satisfied.  Taylor, 419 U.S. at 531.  Likewise, Hispanics have been recognized as a clearly identifiable class.  Casteneda, 430 U.S. at 495 (using the term “Mexican-Americans” rather than the term “Hispanics”).   Young people between the ages of 18 and 34 have not been established as a cognizable group as a matter of law.   However, such group is sufficiently distinct.  The United Census Bureau uses this age range in reporting its figures.


The second prong of the prima facie case is established by the statistical evidence presented in Exhibit D and its attachments.  As discussed infra, the defendant has demonstrated the percentage of the community made up of the underrepresented groups with contemporaneous census data, and has established to degree of underrepresentation.  See Duren, 439 U.S.365-66.


The third prong of the prima facie case – that the underrepresentation is due to systematic exclusion – is met by the large and statistically significant discrepancy between the underrepresented groups over a twenty-year period.  Id. at 366.  The disproportionate, consistent and long standing exclusion of the Hispanics, women and young people from Grand Jury venires establishes a prima facie case that the underrepresentation is due, not to an unfortunate accident, but to the flawed system of selecting Grand Jury venires in Rusk County.  See id. at 367.


Because the defendant has made a prima facie showing of an infringement of his constitutional right to a jury drawn from a fair cross section of the community, the State bears the burden of justifying this infringement by showing attainment of a fair cross section to be incompatible with a significant state interest.  Taylor, 419 U.S. at 533-35.  If unable to do so, the indictment must be quashed.  

B. 
Systematic Exclusion of Cognizable Groups from the Rusk County Grand Jury  


The attached documents reveal that there has been systematic exclusion of Hispanics, women and people between the ages of 18 and 34 (for ease and clarity of discussion, this group will sometimes be referred to in this motion as “young people”) from the Grand Juries in Rusk County and that these groups have also been systematically excluded from serving as Grand Jury forepersons for the last twenty years.  


1. 
Hispanics







The Hispanic population over 18 years of age in Rusk County, Texas grew from 3.21% of the population in 1990 to 6.80% in 2000.  Exhibit D, Exhibit 11.  However, the representation of Hispanics on the Grand Jury venires in Rusk County, Texas has ranged from 1.11% to 2.45% in the last 20 years.  Exhibit D, Exhibit 11.  The absolute disparity between the Hispanic population in the community and the Hispanic population in the Grand Jury venire for the years 1984-2002 is 5.27% and comparative disparity is 77.48 %.  These disparities suffice as a matter of law to raise the presumption that there is an Equal Protection violation under the Eighth and Fourteenth Amendments because it is unlikely that a random and impartial system would have produced this disparity. Id.; Castaneda v. Partida, 430 U.S. 482, 496 (1977); Cerda v. State, 644 S.W.2d 875, 878 (Tex. App.—Amarillo, 1982).  


Utilizing the formula set out in Castaneda, 430 U.S. at 486, the statistical method for assessing the likelihood that such a pattern of representation occurred by chance, indicates that the disparity is 8.11 standard deviations from the number of Hispanics that one would expect to see on the Grand Jury if such a body was selected randomly from the county population.   “As a general rule . . . if the difference between the expected value and the observed number is greater than two or three standard deviations, then the hypothesis that the jury drawing was random would be suspect to a social scientist.”  Castaneda, 430 U.S. at 496.  In this case, the difference is triple the number of deviations that would cause a social scientist to doubt that it was a random selection of Grand Jurors.  Exhibit D, Exhibit 11.


2. 
Women

The female population over 18 years of age in Rusk County, Texas decreased from 53.35% of the population in 1990 to 49.23% in 2000.  Exhibit D, Exhibit 11.  However, the representation of women on the Grand Jury venires in Rusk County, Texas has ranged from 34.54% to 37.28% in the last 20 years.  Exhibit D, Exhibit 11.  The absolute disparity between the female population in the community and the female population in the Grand Jury venire for the years 1984-2002 is 12.34% and comparative disparity is 25.06 %.  These disparities suffice as a matter of law to raise the presumption that there is an Equal Protection violation under the Eighth and Fourteenth Amendments because it is unlikely that a random and impartial system would have produced this disparity. Id.; Castaneda v. Partida, 430 U.S. 482, 496 (1977); Cerda v. State, 644 S.W.2d 875, 878 (Tex. App.—Amarillo, 1982).  


Utilizing the formula set out in Castaneda, 430 U.S. at 486, the statistical method for assessing the likelihood that such a pattern of representation occurred by chance, indicates that the disparity is 9.54 standard deviations from the number of females that one would expect to see on the Grand Jury if such a body was selected randomly from the county population.   “As a general rule . . . if the difference between the expected value and the observed number is greater than two or three standard deviations, then the hypothesis that the jury drawing was random would be suspect to a social scientist.”  Castaneda, 430 U.S. at 496.  In this case, the difference is more than triple the number of deviations that would cause a social scientist to doubt that it was a random selection of Grand Jurors.  Exhibit D, Exhibit 11.

3. 
Young People

The population of young people between 18-34 years of age in Rusk County, Texas decreased from 30.77% of the population in 1990 to 27.05% in 2000.  Exhibit D, Exhibit 11.  However, the representation of young people on the Grand Jury venires in Rusk County, Texas has ranged from 17.41% to 9.79% in the last 20 years.  Exhibit D, Exhibit 11.  The absolute disparity between the population of young people in the community and the population of young people in the Grand Jury venire for the years 1984-2002 is 14.46% and comparative disparity is 53.46%.  These disparities suffice as a matter of law to raise the presumption that there is an Equal Protection violation under the Eighth and Fourteenth Amendments because it is unlikely that a random and impartial system would have produced this disparity. Id.; Castaneda v. Partida, 430 U.S. 482, 496 (1977); Cerda v. State, 644 S.W.2d 875, 878 (Tex. App.—Amarillo, 1982).  


Utilizing the formula set out in Castaneda, 430 U.S. at 486, the statistical method for assessing the likelihood that such a pattern of representation occurred by chance, indicates that the disparity is 11.42 standard deviations from the number of females that one would expect to see on the Grand Jury if such a body was selected randomly from the county population.   “As a general rule . . . if the difference between the expected value and the observed number is greater than two or three standard deviations, then the hypothesis that the jury drawing was random would be suspect to a social scientist.”  Castaneda, 430 U.S. at 496.  In this case, the difference is more than triple the number of deviations that would cause a social scientist to doubt that it was a random selection of Grand Jurors.  Exhibit D, Exhibit 11.

C. 
Systematic Exclusion of Cognizable Groups from Service as Grand Jury Forepersons
“To establish a prima facie case of discrimination in the selection of a grand jury foreman, a petitioner must demonstrate: 1) that the group against whom discrimination is asserted is a distinct class, singled out for different treatment; 2) the degree of underrepresentation by comparing the proportion of the group in the total population to the proportion called to serve as foremen over a significant period of time; and 3) that the selection procedure is susceptible to abuse or is not racially neutral.”

Johnson v. Puckett, 929 F.2d 1067, 1072 (5th Cir. 1991).2  Once a prima facie case is made, it “may then be rebutted by evidence that objective, racially neutral criteria were used in the selection process.”  Id.  If a prima facie case is established and goes unrebutted, the indictment in the case at bar must be dismissed.  Id. at 1073; Rose v. Mitchell, 443 U.S. 545 , 551-59; Guice v. Fortenberry, 661 F.2d 496, 499 (5th Cir. 1981) (en banc). 


Hispanics, females and young people, all distinctive classes, have been singled out for different treatment – that is, exclusion from the opportunity to serve as grand jury forepersons.


Forepersons of the Grand Jury are appointed by the District Court in Rusk County.  This is a system open to abuse.  Just, as the United States Fifth Circuit Court of Appeals held in striking down this method of selection in a Mississippi county, “[t]he grand-jury-foreman-selection process in Panola County, in which the circuit judge appoints the foreman on the basis of his own subjective criteria after having access to data concerning the race and sex of the grand jury panel members, is subject to abuse.”  See Johnson, 929 F.2d 1072.  


From 1984 to 2002, 54 males (approximately 77%) and 16 females (approximately 23%) have served as forepersons of Rusk County Grand Juries.  During the same time period, 13 African Americans and 56 whites served as forepersons.3  It is striking that not one Hispanic person served as a Grand Jury foreperson in the entire 20 year period covered by the data.  This degree of underrepresentation – heavily favoring white males over women and minorities – establishes a prima facie case that cognizable groups in the population of Rusk County have been systematically excluded from service as Grand Jury forepersons.  

Conclusion 

The Court should quash the indictment against the defendant because Hispanics, women and young people are systematically excluded from service as Grand Jurors and Grand Jury Forepersons in Rusk County, in clear violation of the State and Federal Constitutions.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
VERIFICATION

I verify that the facts alleged in the foregoing motion are true.








____________________________________








Eric M. Albritton
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of __________, 2003.


____________________________________








Eric M. Albritton
CAUSE NO. CR02-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of _______________________, 200__, came to be considered the foregoing motion to quash the indictment based on discrimination in the selection of grand jurors and grand jury forepersons.  After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


IT IS THEREFORE ORDERED that the indictment in this matter is QUASHED.


SIGNED the ________ day of _________________________________________, 200__.

___________________________________








JUDGE PRESIDING

	1The Equal Protection Clause of the Fourteenth Amendment protects the interest of a criminal defendant in a grand jury drawn from a fair cross section of the community.  Alexander v. Louisiana, 405 U.S. 625, 628 (1972).  Prima facie discrimination in a case challenging the make up of a grand jury is demonstrated in the same manner that prima facie discrimination is demonstrated in petit jury cases.  Id. at 630-631.


	2The Texas Court of Criminal Appeals has held that “[s]o long as there has been no purposeful exclusion from the grand jury as a whole, the race of the grand jury foreman is of no consequence.  The foreman’s duties are ministerial in nature and do not affect the outcome of the grand jury’s verdict.”  Rousseau v. State, 855 S.W.2d 666, 688 (Tex. Crim. App. 1993).  Contrary to the pronouncement in Rousseau, the Fifth and Third Circuits have both held that a defendant may advance a viable equal protection claim based upon the discriminatory selection of a grand jury foreman even where the foreman has only ministerial duties.  Johnson, 929 F.2d at 1067; Ramseur v. Beyer, 983 F.2d 1215 (3d Cir. 1992).   The Supreme Court has never directly addressed this question, however, in Rose, 443 U.S. at 545, the Supreme Court assumed without deciding that discrimination with regard to the selection of only the foreman requires that a subsequent conviction be set aside, just as if the discrimination proved had tainted the selection of the entire grand jury venire.”  The defendant asserts that Rousseau was wrongly decided but, even if correctly decided, it does not preclude relief in this case.  The evidence shows systematic exclusion of Hispanics and women in the selection of both the grand jury as a whole and the grand jury forepersons. 


	3The database indicates that one non-Hispanic female of unknown race served as a foreperson of one grand jury.  Two individuals were designated as “alternate foremen” – one white female and one white male.  These alternate foremen are not included in the statistics cited above.
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