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MOTION TO QUASH THE INDICTMENT ON ACCOUNT

OF DISCRIMINATION AND UNDER REPRESENTATION OF PROTECTED CLASSES IN THE GRAND JURY SELECTION PROCESS
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, MAX ALEXANDER SOFFAR, by and through his attorneys of record and pursuant to the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, and Article 1, sections 3, 10, 13, 15 and 19 of the Texas Constitution to quash the indictment against him because of the systematic under-representation of (a) females in the Harris County Grand Jury Pool process, (b) females selected as commissioners, (c) females selected as forepersons or alternate forepersons, (d) Hispanics selected as forepersons and (e) Hispanics selected as alternate forepersons.    In support of his motion, Mr. Soffar states as follows:

1. Mr. Soffar has been indicted by the Harris County Grand Jury for Capital Murder.    

2. The State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy, procedural safeguards and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. There was an intentional, discriminatory and systematic exclusion of (a) females in the Harris County Grand Jury Pool process, (b) females selected as commissioners, (c) females selected as forepersons or alternate forepersons, (d) Hispanics selected as forepersons and (e) Hispanics selected as alternate forepersons. 

[T]o establish a prima facie violation of the fair cross-section requirement, the defendant must show that the group alleged to be excluded is a “distinctive” group in the community; (2) that the representation of  this group in venires from which the juries are selected is not fair and reasonable in relation to the number of such persons in the community; and (3) that this underrepresentation is due to systematic exclusion of the group in the jury-selection process. 

4. Duren v. Missouri, 439 U.S. 357, 364 (1979).

5. This County has a history and pattern of intentional, discriminatory and systematic exclusion of the aforementioned classes within the population of Harris County, Texas.  See Affidavit of Harold J. Hietala, Ph.D., with exhibits 1-8  (attached).

6. Females and Hispanics constitute a cognizable, distinctive class of persons in this community.   There has been a systematic exclusion of this distinctive class as set out herein.

7. Forepersons of the grand jury are appointed by the district court judge in this county.   This is a system open to abuse.  As the Fifth Circuit held in striking down this manner of selection in one Mississippi county, “[t]he grand-jury-foreman-selection process in Panola County, in which the circuit judge appoints the foreman on the basis of his own subjective criteria . . . is subject to abuse.”   See Johnson v. Puckett, 929 F.2d 1067, 1072 (5th Cir. 1991).  

8. It should be reiterated that the Fifth Circuit has found that discrimination in the selection of grand jury forepersons, be their duties classified as “ministerial” or otherwise, violates the United States Constitution and mandates that the indictment be quashed.  Id.  This Court is charged with the responsibility of upholding the United States Constitution.   The abuses that are possible have been shown to be real in Harris County where a pattern of discrimination has been shown in the systematic exclusion of: (i) females selected as forepersons or alternate forepersons, (ii) Hispanics selected as forepersons and (iii) Hispanics selected as alternate forepersons.  

9. This discrimination is in addition to the aforementioned exclusion of: (a) females in the Harris County Grand Jury Pool process, and (b) females selected as commissioners.


10. The actions of Harris County in excluding these classes violates Mr. Soffar’s Sixth Amendment right to have a fair cross section of the community sit on a grand jury that considers a charge against him and his Fourteenth Amendment right to Due Process of Law.  In addition, the actions of Harris County have exposed him to a Cruel and Unusual Punishment that is prohibited by the Eighth Amendment to the United States Constitution.

11. With respect to the grand jury that was impaneled to consider the charge against Mr. Soffar, the Official List containing the List of Grand Jurors Selected reflects that out of seventeen (17) grand jurors chosen, only one (1) was a female and the foreperson and the assistant foreperson were both white males.   The pattern complained of continued throughout the period of 1970-1980, including the Grand Jurors of the August Term, 1980 in the 232nd Judicial District Court.  See Exhibit 9, attached. 

12. It should also be reiterated that Mr. Soffar has standing to assert Sixth, Eighth and Fourteenth Amendment claims whether or not he is a member of the excluded class.   Campbell v. Louisiana, 523 U.S. 392 (1998) (white defendant may raise equal protection challenge to discrimination against black persons in selection of grand jurors because defendant suffers significant injury from such and because he and excluded grand jurors share common interest in eradicating discrimination from selection process); Taylor v. Louisiana, 419 U.S. 522 (1975) (Sixth Amendment fair representation challenge to exclusion of women made by male defendant); Peters v. Kiff, 407 U.S. 493 (1972) (equal protection challenge to exclusion of blacks made by white male defendant).

13. Because of this history of discrimination in the grand jury process, the indictment must be quashed.  Rose v. Mitchell, 443 U.S. 545 (1979); Guice v. Fortenberry, 722 F.2d 276 (5th Cir. 1984) (en banc); see also Vasquez v. Hillery, 474 U.S. 254 (1986).

WHEREFORE, PREMISES CONSIDERED, Mr. Soffar prays:

a) That the Court schedule this motion for an evidentiary hearing;

b) That the indictment returned against him be quashed because of Harris County’s systematic exclusion of: (a) females in the Harris County Grand Jury Pool process, (b) females selected as commissioners, (c) females selected as forepersons, (d) females selected as alternate forepersons, (e) Hispanics selected as forepersons and (f) Hispanics selected as alternate forepersons, and

c) For such other relief as may be appropriate in light of the constitutional violations shown at the hearing on this motion.



Respectfully submitted,

DATED:   October ____, 2005



Houston, TX
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