 SEQ CHAPTER \h \r 1Practice note: This motion from Joe Connors was drafted to fit a particular fact situation that is not routine.  However, it serves as a good example of an aggressive motion practice that is designed to obtain every bit of information that can be used to develop and support a theory of defense and/or mitigation.

INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF




§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO DISCOVER PROSECUTION'S MEDICAL
AND AUTOPSY REPORTS

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Defendant in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and  files this Motion to Preserve Right to File Other Motions, and for good and sufficient cause would show the Court the following:

1. Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.

3. The State of ____________ has filed in the above-captioned cause a bill of particulars identifying the cause of said death as "a certain drug commonly called ____________."

4. At a preliminary hearing held on [date], a witness was called by the State who identified himself as Dr. ____________, Chief Medical Examiner of [City]. A portion of the transcript of testimony of said preliminary hearing, containing all of Dr. ____________'s testimony, is attached hereto and made part of this pleading as Exhibit No. 1. Dr. ____________ testified that between [date] and the date said indictment was returned, personnel of the [City] Chief Medical Examiner's Office conducted extensive and varied pathological and toxicological examinations, tests and experiments on the body of ____________ and on the bodies of other unidentified subjects, which were used as standards. That based upon said pathological and toxicological examinations, tests and experiments, which were conducted at the request of the State, Dr. ____________ formed the opinion that the victim did not die of a ____________, but that the cause of his death was in injection of the drug ____________.

5. Neither Defendant nor experts of his own selection were present when said pathological and toxicological examinations, tests and experiments were conducted since they predated the pendency of this legal action.

6. At the preliminary hearing, Dr. ____________ testified that this was the first case in his career wherein he reached the opinion that the cause of death was an injection of the drug ____________.

7. In order for Defendant to prepare his defense to the charge, and avail himself of the competent and intelligent assistance of counsel, it is necessary that the materials utilized and the results obtained by personnel of the Chief Medical Examiner's Office during the course of said pathological and toxicological examinations, tests and experiments, upon which Dr. ____________ has based his opinion as to the cause of death, be made available to Defendant, his legal counsel, and experts of his selection prior to trial.

8. Defendant respectfully moves this Court for its order requiring the State to produce for inspection, examination (including the same examinations, tests and experiments conducted by personnel of the Medical Examiner's Office), copying and photographing at the office of the Medical Examiner, by Defendant, his legal counsel, and experts of his selection, at a time and in a manner to be designated by the Court, the following objects:

A. The body of ____________ and the bodies of the unidentified subjects utilized as standards in conducting the pathological and toxicological examinations, tests and experiments by personnel of the Medical Examiner's Office, upon which the opinion of Dr. ____________ as to the cause of death of ____________ is based.

B. The body organs, tissues, and other materials removed from the bodies of ____________ and the unidentified subjects used as standards by personnel of the Medical Examiner's Office which were utilized in conducting the pathological and toxicological examinations, tests and experiments more particularly described in paragraph 1 above.

C. The residual of the body organs, tissues and other materials removed from the bodies of ____________ and the unidentified subjects used as standards by personnel of the Medical Examiner's Office which remained upon completion of the pathological and toxicological examinations, tests and experiments more particularly described in paragraph 1 above.

D. The photographs, motion pictures, slides and other graphic records connected with the pathological and toxicological examinations, tests and experiments more particularly described in paragraph 1 above.


E. The recorded data and information obtained during the course of and as a result of the pathological and toxicological examinations, tests and experiments more particularly described in paragraph 1 above.

F. The reports pertaining to the pathological and toxicological examinations, tests and experiments more particularly described in paragraph 1 above which were utilized and considered by Dr. ____________ in reaching his opinion that the cause of death of the victim was an injection of the drug ____________ and not a ____________.

WHEREFORE, PREMISES CONSIDERED, Defendant prays that relief be granted as prayed

 for herein.




Respectfully submitted on this the ___day of_______, 20__.

By:_____________________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







__________________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 20__.







______________________________________

