 SEQ CHAPTER \h \r 1INDICTMENT NO. _________________________             

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

DEFENDANT’S MOTION TO DISCOVER STATE'S EXTRANEOUS 

AND/OR UNADJUDICATED ACTS OF MISCONDUCT TO BE OFFERED 

AT GUILT OR PUNISHMENT
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, ______________________, Defendant in the above-styled cause, by and through his attorney, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, 15 and 19 of the Texas Constitution  makes this his Motion to Discover State's Extraneous and/or Unadjudicated Acts of Misconduct to be Offered at Guilt or Punishment, and as grounds therefore would respectfully show the Court as follows:

5. Defendant has been indicted by the grand jury for the offense of capital murder.  The State is seeking the death penalty.

6. The State may elect to offer evidence of extraneous or unadjudicated acts of misconduct during the trial of this cause.  Defendant must be given prior notice of the intent to offer this evidence at either the guilt/innocence phase or the penalty phase.

7. If Defendant does not have sufficient time in order to investigate any and all extraneous and/or unadjudicated acts of misconduct that the State may present at trial in this cause, Defendant will be denied his rights in violation of the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, as well as Article I, §10, §13, §15 and §19 of the Texas Constitution.

5. In order for Defendant's counsel to effectively investigate and defend against any and all extraneous and/or unadjudicated acts of misconduct that the State may present, counsel is entitled to discovery of such acts with sufficient notice.  Due Process requires that any unfair surprise to Defendant be avoided by notice to Defendant of the extraneous offenses that the State intends to offer at trial. Kinnamon v. State, 791 S.W.2d 84, 92 (Tex. Crim. App. 1990), Spence v. State, 795 S.W.2d 743, 759 (Tex. Crim. App. 1990) and Matchett v. State, 941 S.W.2d 922, 931 (Tex. Crim. App. 1996).

5. In order to provide Defendant with the effective assistance of counsel to which he is entitled under the 6th Amendment to the United States Constitution, counsel must thoroughly investigate each of the alleged offenses and gather any evidence to rebut the allegations and mount appropriate collateral challenges to purported convictions. Ex parte Tovar, 901 S.W. 2d 484 (Tex. Crim. App. 1995).

6. Granting Defendant's request for discovery will help to avoid any last minute continuances that may be required to allow the defense to investigate alleged bad acts.  The denial of timely notice will hinder Defendant's counsel from properly conducting voir dire and other responsibilities during trial. 



WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Court require the State to disclose any and all extraneous and/or unadjudicated acts of misconduct to Defendant's counsel on or before __________________________, 200__.



Respectfully submitted on this the ______day of ___________________, 200__.






            By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

                                                                        _______________________________________

                                                                        CO-COUNSEL

                                                         CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

________________________________________

