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vs.
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__________ COUNTY, TECAS







§

_____________________


§

__________ JUDICIAL DISTRICT

DEFENDANT’S MOTION FOR DISCOVERY AND INSPECTION
TO THE HONORABLE JUDGE OF SAID COURT:


Comes Defendant, _____________, by and through Defendant's attorneys of record, and pursuant to the 5th, 6th, 8th, and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and by authority of Tex. Code Crim. Proc. arts. 28.01 and 39.14; and Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963) (exculpatory material); United States v. Agurs, 427 U.S. 97, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976)(overruled in part on other grounds)(request not necessary for material evidence); Giles v. Maryland, 386 U.S. 66, 87 S. Ct. 793, 17 L. Ed. 2d 737 (1967) (evidence regarding complaining witness); Giglio v. United States, 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972) (promise of leniency to state’s witness); Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995); U.S. v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985); and Wood v. Bartholomew, 516 U.S. 1, 116 S. Ct. 7, 133 L. Ed. 2d 1 (1995), and respectfully moves this Honorable Court to order the District Attorney to produce and/or allow defense counsel to inspect and copy and/or photograph the following items which are in the possession and/or within the knowledge of the State of Texas or an agency thereof:

STATEMENTS BY DEFENDANT

1. Any statement, including Grand Jury testimony, made by Defendant to the police, District Attorney, or any of his employees, any law enforcement officials, State agency, or any private citizen within the knowledge of the police or the District Attorney, or any of his employees, any law enforcement official or State agency, whether under arrest or not, or whether written or oral.

GRANTED _____________
DENIED _____________
EXCULPATORY/INCULPATORY STATEMENTS
2. Any and all exculpatory or inculpatory written and/or oral statements, confessions or admissions (whether or not reduced to writing)presently in the possession, custody or under the control of the State, its agents, or agencies, made by Defendant to any witness or person the State intends to call to testify in this cause of action.

GRANTED _____________
DENIED _____________
PHOTOGRAPHS
3. Any photographs, drawings or charts made by the police, the District Attorney's Office or anyone else which were made with references to this case, which are in the possession of the police, District Attorney, law enforcement official, State agency or private citizen within the knowledge of the police, District Attorney, any of his employees, any law enforcement official, State agency, or employee or representative of same.

GRANTED ____________
DENIED _____________

SCENE PHOTOGRAPHS
4. Any and all photographs of the scene that relate to the alleged offense, including but not limited to the interior and exterior of the premises, appurtenances thereto, the curtilage, the street, or surrounding vicinity, including the names and addresses of the individuals who took said photographs and the date said photographs were taken.

GRANTED ____________
DENIED _____________

PHOTOGRAPHS OF COMPLAINANT
5. Any and all photographs taken of the complainant by or at the request of, or within the knowledge of the police, District Attorney or any if his employees, any law enforcement official, State agency or agents thereof.

GRANTED ____________
DENIED _____________

PHOTOGRAPHS OF DEFENDANT
6. Any and all photographs which may have been made of Defendant while in custody and control of the police, District Attorney, their employees, or an agency of the State of Texas.

GRANTED ____________
DENIED _____________

IDENTIFICATION
7. Information regarding the identification of Defendant whether by photographs, films, line-ups, or show-ups as follows:

a. Names and addresses of persons identifying Defendant, specifying the crime for which Defendant was identified and the corresponding date of the identification and the date of the alleged offense for which Defendant was identified;

b. Photographs used in any photographic identification;

c. Identification and description of persons participating in any and all line-ups or show-ups with Defendant;

d. The names and their particular participation of all officers conducting any and all line-ups or show-ups in which Defendant was placed for the purpose of identification wherein Defendant was identified, the corresponding offense and date said offense for which Defendant was identified;

e. The dates, times and locations of any and all line-ups or show-ups which were conducted wherein Defendant was identified; and

f. Any and all waivers of Defendant's right to have counsel present at any line-up or show-up, which were signed by Defendant.

GRANTED ____________
DENIED _____________

WITNESSES-INJURIES
8. The names and addresses of any and all persons relating to or connected with the making of any notes, medical reports or other reports of the complainant's alleged injuries that allegedly resulted from this offense and this is to include any statements made by any complainant to, or in the presence of, any such person in connection with said injuries or the occurrence of the alleged offense.

GRANTED ____________
DENIED _____________

EXCULPATORY EVIDENCE
9. Any and all favorable evidence which is in the possession, custody, or control of the State, or investigating body of the State of Texas, or any police department or any of their agencies including, but not limited to the following:

a. Any prior inconsistent statements of witnesses for the State, which are favorable to Defendant or are exculpatory in nature regarding any alleged offense by Defendant;

b. The names and addresses of any eyewitnesses to the offenses alleged which are favorable to Defendant or are exculpatory in nature;

c. Failure of any witness to identify Defendant either from photographs, films, or in person while in a line-up or show-up; and

d. Results of any scientific tests conducted which are favorable to  Defendant or exculpatory in nature including, but not limited to ballistic tests or fingerprints at the site of the offense or on other tangible evidence.

GRANTED ____________
DENIED _____________

REAL EVIDENCE
10. Any papers, objects or real evidence that is in the possession of the police, the District Attorney's Office or their employees or State agencies which may in any way be material to the guilt or innocence of this Defendant.

GRANTED ____________
DENIED _____________

SCIENTIFIC TEST RESULTS
11. Any written report of any test that is a biological, microscopic or scientific analysis of any items which was conducted pursuant to the investigation of the instant case regardless of whether said test was prepared or conducted at the request of any law enforcement official, by the State of Texas or its agents, State agency or any private citizen, within the knowledge of the police or the District Attorney, or any of his employees, together with any descriptions, test dates, and any determinations as well as the name and address of the individuals who conducted such tests or analysis.

GRANTED ____________
DENIED _____________

TEST ON COMPLAINANT
12. The results of any and all blood tests, electrocardiogram, chemical, or other medical or biological tests run on complainant and/or deceased by whomsoever made.

GRANTED ____________
DENIED _____________

EVIDENCE OF SCENE
13. Any and all tests, records, diagrams, charts, or written reports relating to the actual scene of the alleged offense, e.g., diagrams of where any complainant was or where any person was allegedly located at the time of the alleged offense.

GRANTED ____________
DENIED _____________

POLICE INFORMATION
14. The names, rank and badge number of all police officers of the State or County law enforcement agents and all employees of the Criminal District Attorney who participated in any way in the investigation of this case, whether at the scene, the police station, county jail or elsewhere.

GRANTED ____________
DENIED _____________

FINGERPRINT
15. Any and all fingerprint impressions obtained by whatever means and process from the scene of the alleged offense in question, found as a result of the investigation of this offense, whether such fingerprints were fingerprints of Defendant or were fingerprints from some other person or persons known or unknown.

GRANTED ____________
DENIED _____________

CONVICTION RECORD
16. The criminal arrest and/or conviction record of the complainant, together with any juvenile record complainant may have.

GRANTED ____________
DENIED _____________

WEAPON
17. The weapon or weapons which the State of Texas alleged or may allege was or were used in the commission of the alleged offense.

GRANTED ____________
DENIED _____________

EVIDENCE FROM DEFENDANT
18. Any and all objects of evidence the State intends to use which was found on Defendant's person at the time of his apprehension or arrest.

GRANTED ____________
DENIED _____________

19. At least five (5) days prior to trial the "pen packets" which will be relied on in order to enhance this Defendant, if any.  This is necessary so that defense counsel may have adequate time to review these documents, which will be the basis of the State's case on punishment, if any.



As a basis for this Motion, Defendant states that the objects requested are vital and material to the issue of Defendant's innocence for the following reasons:

That the items requested are material to the issue of Defendant's attorney to render effective counsel as is guaranteed to the Defendant by the Fifth, Sixth and Fourteenth Amendments to the Constitution of the United States of America and by Sections 10, 19 and 29 of Article I of the Constitution of the State of Texas and are needed in order that the Defendant may be informed of the nature and causes of the accusation against Defendant.

20. Should this Court deny Defendant access to material that is in the possession or control of the State of Texas or its agencies, Movant asks that the Court review such evidence, in camera.  Pennsylvania v. Ritchie, 480 U.S. 39, 107 S. Ct. 989, 94 L. Ed. 2d 40 (1987).  During that inspection, Movant requests the Court to determine if such material contains exculpatory evidence, Brady, supra, evidence that could be used to impeach evidence or witnesses of the state, Bagley, supra, evidence that lead this Defendant to seek out other evidence. Wood, supra.

21. Movant further requests that any evidence that Defendant is denied access to and that is viewed, in camera, by the Court, be made a part of the record of this case for the purpose of appellate review and that Defendant be given such additional hearings as are necessary to preserve that error in the Court’s denial of this motion.

This Motion is made in good faith and not for the purpose of delay.


WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that this Honorable Court order:

(1)
The District Attorney to permit Defendant to inspect, copy or photograph the above set out tangible objects prior to the trial in this cause which are in the possession or subject to the control of the State of Texas or any agency thereof pursuant to Articles 39.14, 28.01, 1.03, 1.04 and 1.05 of the Texas Code of Criminal Procedure, Article I, Sections 10 and 19 of the Constitution of the State of Texas and pursuant to Defendant's right to due process of the law, the effective assistance of Counsel as guaranteed to Defendant by the Fourteenth and Sixth Amendments to the Constitution of the United States respectively;

(2)
That a timely hearing on said Motion be had;

(3)
That an, in camera inspection of all evidence sought to be discovered but withheld by the prosecution be had;

(4)
That an inquiry be made of the prosecutors and agents of the State of Texas to determine the extent of compliance with any discovery that is Ordered by this Honorable Court; and

(5)
That any and all evidence requested but not Ordered subject to discovery by this Honorable Court be included in the Appellate record of this cause for review by the Appellate Court; and for any and all further relief to which this Court may deem Defendant entitled.


WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing hereof the

 court order that the jury be instructed as requested herein and that the Accused have such other

 and further relief to which he may show himself to be just entitled.




Respectfully submitted on this the ____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.







_____________________________________________


Respectfully submitted,
1

