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STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 


§

VS.
§
IN AND FOR


§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

MOTION FOR PRODUCTION OF DOCUMENTS RELEVANT TO UNDER-REPRESENTATION OF COGNIZABLE GROUPS IN THE GRAND JURY IN RUSK COUNTY

TO THE HONORABLE JUDGE OF THIS COURT:



Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion for production of documents relevant to under-representation of cognizable groups in the grand jury in Rusk County.  In support, the defendant will show the following.


The defendant has been indicted by the Rusk County Grand Jury for capital murder.  The State of Texas is seeking the death penalty.1  The defendant believes that the Grand Jury which indicted him was unconstitutionally empaneled because, inter alia, the Grand Jury was not selected from a fair cross section of the community, that is, the procedure used for selecting Grand Juries in Rusk County excludes certain individuals from serving on the Grand Jury based on race, gender and age.  The defendant also believes that Rusk County procedures for selecting the Grand Jury foreman violated his rights to due process and equal protection.  


It is beyond dispute that the defendant has a right to equal protection of the law, and to a representative Grand Jury selected from a fair cross section of the population, guaranteed by the Sixth, Eighth and Fourteenth Amendments.  See Duren v. Missouri, 439 U.S. 357 (1979); Castaneda v. Partida, 430 U.S. 482 (1977); Taylor v. Louisiana, 419 U.S. 522 (1975); Labat v. Bennett, 365 F.2d 698 (5th Cir. 1966).  The defendant has standing to assert these Sixth, Eighth and Fourteenth Amendment claims whether or not he is a member of the excluded class.  Campbell v. Louisiana, 523 U.S. 392 (1998) (holding that white defendant can raise equal protection challenge to discrimination against black persons in the selection of grand jurors because defendant suffers significant injury from such and because he and excluded grand jurors share common interest in eradicating discrimination from grand jury selection process). Abrogation of this right requires that the indictment against him be quashed.  “The overriding imperative to eliminate this systemic flaw in the charging process, as well as the difficulty of assessing its effect on any given defendant, requires our continued adherence to a rule of mandatory reversal.”  Vasquez v. Hillery, 474 U.S. 254, 264 (1986).  For the violation of every constitutional right there must be a remedy.  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).  The defendant believes that his right to equal protection of the law and his right to be indicted by a Grand Jury picked from a fair cross section of the community under the Sixth and Fourteenth Amendments to the United States Constitution have been violated.


Rusk County uses the “Key Man System” of selecting grand jurors.  The United States Supreme Court has held that, while this system is not per se unconstitutional, it is susceptible to abuse and can be employed in a discriminatory manner “by reason of the wide discretion permissible in the various steps of the plan, it is equally capable of being applied in such a manner as practically to proscribe any group that the law’s administrators deem to be undesirable.”  Hernandez, 347 U.S. at 479 (citing Smith v. Texas, 311 U.S. 128, 131 (1940)); Hill v. Texas, 316 U.S. 400, 404 (1942) (“discrimination can arise from the action of commissioners:); see also Cassell v. Texas, 339 U.S. 282, 340 (1950); Ross v. Texas, 341 U.S. 918 (1951).


Information collected by counsel for the defendant shows that other counties in Texas that use the “key man” system of selecting Grand Jurors have, in the past, presented a clear pattern of under representation of Hispanics and women.  See Exhibit A.  Grand Jury Table for  Travis County.


In Castaneda, the Supreme Court summarized the requirements for proving an equal protection violation under the Fourteenth Amendment:

The first step is to establish that the group is one that is a recognizable, distinct class . . . .  Next the degree of underrepresentation must be proved, by comparing the proportion of the group in the total population to the proportion called to serve as . . . jurors, over a significant period of time . . . . Finally, . . . a selection procedure that is susceptible of abuse or is not racially neutral supports the presumption of discrimination raised by the statistical showing.

Castaneda, 430 U.S. at 494.


In Duren, the elements of a prima facie violation of the fair cross-section requirement of the Sixth Amendment were set out:

[T]he defendant must show (1) that the group alleged to be excluded is a “distinctive” group in the community; (2) that the representation of this group in venires from which juries are selected is not fair and reasonable in relation to the number of such persons in the community; and (3) that this underrepresentation is due to systematic exclusion of the group in the jury-selection process.

Duren, 439 U.S. at 364.


In order for the defendant to carry his burden on this claim, he needs certain information, including the age, gender and race of the Rusk County Grand Jury Commissioners, the individuals selected as prospective Grand Jurors, those chosen for Grand Jury service and those excused from service.  


The defendant has asked the Rusk County Jury Coordinator, Dan Stadnaker, to provide the information detailed below regarding the make up of the Rusk County Grand Jurors over the last twenty years.  Mr. Stadnaker advised that he is in possession of at least some this information, but would release it to the defendant’s counsel only if ordered to do so by this court. 


The defendant believes that the Rusk County Jury Coordinator’s refusal to provide the requested information was based, in part, on article 19.42 of the Texas Code of Criminal Procedure, which  forbids release of personal information on Grand Jurors gathered after 1999 unless required by a party to the proceeding or upon a showing of cause.  The defendant requires the names of the past Grand Jurors for developing a picture of the demographic make up of past Grand Juries in Rusk County in order to assert his Constitutional rights.  A denial of this request would deny the defendant his right to Due Process of Law under the Fourteenth Amendment.  


The defendant requests a full hearing on the issue at which he can present demographic information on the Rusk County Grand Jury pools and at which he can use a statistical expert to assist in his analysis of the statistics.  The defendant requests the Court to order a hearing on the matter, in anticipation of which, the defendant requests that the Rusk County Jury Coordinator produce documentation pertaining to the following for the last twenty years:

(a) The names, gender, and race of

(i) all the jury commissioners appointed in Rusk County;

(ii) all the individuals listed as prospective grand jurors;  

(iii) all those chosen for Grand Jury service; and 

(iv) all those excused either before or during the empanelling and all those who were eligible for the Grand Jury but not selected.

(b) If the race and gender of each individual is unavailable for any of these lists, the names and pertinent personal information about each individual so that the defendant’s counsel may themselves ascertain the race and gender of each individual through public records.


Should this motion be denied, all of the requested records should be sealed and made a part of the record in this case for appellate review.

   
WHEREFORE, PREMISES CONSIDERED, the defendant prays this motion be granted, that the court order the production of those documents that are described herein and for any other relief to which the defendant shows himself entitled.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of _______________, 200__.








____________________________________








Eric M. Albritton
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STATE OF TEXAS



§
IN THE 4TH DISTRICT COURT 

§

VS.





§
IN AND FOR

§

ELZIE LEE MOORE


§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ______day of ________________________, 200__, came to be considered the above motion for production of documents relevant to under-representation of cognizable groups in the Grand Jury in Rusk County.  After consideration of the motion, it is the opinion of the court that defendant's motion be:


GRANTED
________


DENIED
________


SET FOR HEARING on the _____ day of ______________________________, 200__, at ______o'clock ____.








____________________________________








JUDGE PRESIDING
	1The Eighth Amendment requires a greater degree of accuracy in fact finding and procedural protections when the defendant is facing the death penalty than is required in a noncapital case.  Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  
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