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STATE OF TEXAS



§

IN THE 4TH DISTRICT COURT 

§

VS.





§

IN AND FOR

§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION FOR PRESERVATION AND PRODUCTION OF EVIDENCE
TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion for preservation and production of evidence.  In support, the defendant will show the following.


The defendant has been indicted by the Rusk County Grand Jury for capital murder.  The State of Texas is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy in fact finding and procedural protections than is required in a noncapital case. Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).


The prosecution has provided counsel for the defendant with two reports prepared by the Texas Department of Public Safety (“DPS”) Crime Laboratory.  The first report, dated April 8, 2002, is attached as Exhibit A to this motion.  The second or supplemental report, dated September 6, 2002, is attached as Exhibit B to this motion.  The reports list 96 items of evidence submitted to the DPS crime lab in this case, detail the testing done and the results obtained, and indicate that the lab plans to conduct additional testing on some items of evidence.


The first report states that 16 out of the 96 items of evidence were stored frozen to preserve the biological constituents.  The second report states, “[r]emaining samples of the victim’s and suspect’s known blood specimens and the swabs and stains tested will continue to be stored frozen to preserve the biological constituents.”  Exhibit B at 2.  The report further states “[w]e are unable to retain this evidence.  Please make arrangements to pick it up at your earliest convenience.”  Id.   
The prosecution has an obligation to produce all evidence which is exculpatory, impeaches one of their witnesses, or mitigates punishment. See Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 (1972); Kyles v. Whitley, 514 U.S. 419 (1995).  Moreover, the prosecution has an affirmative obligation not to use false testimony. Mooney v. Holohan, 294 U.S. 103, 112 (1935). 


The defendant specifically requests the court to order the State to preserve1 and to produce to the defendant all 96 items of evidence submitted to the DPS crime laboratory, as well as any other physical evidence obtained in the investigation of this case.  The defendant also requests the court to order the State to preserve and to produce to the defendant  the swabs and stains used in the DPS lab testing.  


In order for the defendant’s DNA expert to evaluate the accuracy and validity of the work performed by the DPS laboratory, the defendant requests the court to order the State to preserve and to produce to the defendant’s expert the following.


1.  
Any and all data related to the testing performed in this case as noted above, to include chain of custody and all data generated from the point of initial examination through the generation of the final report, including but not limited to: photographic quality copies of slot blots, yield gels, product gels, PM/DQA1 typing strips, and D1S80 gels, copies of all original, unedited image files generated during STR testing; paper copies of all original, unedited electropherograms and data tables generated during STR testing; paper copies of all edited image files and electropherograms generated during STR testing; and electronic files for all raw data and all original and edited image files including graphic images, electropherograms and all other files generated during testing.


2. 
Any and all validation studies performed by the laboratory as they pertain to AmpFISTR Profiler Plus and COfiler DNA analysis and any data underlying the validation studies conducted which purport to validate the use of the AmpFISTR Profiler and COfiler testing kit systems.

3.  The DPS laboratory protocol as followed by all analysts involved with the DNA testing of evidence in this case with notations as to any variation from this protocol in the testing performed in this case.

4.  Copies of all data base(s) utilized in the calculation of frequencies for the genetic sequences detected in this case.

5.  Any and all proficiency tests run by any and all analysts involved in the analysis or handling of evidence in this case, to establish their ability to perform DNA typing in an accurate and correct manner.

6. Documentation of any and all incidences of contamination detected on DNA testing performed 30 days prior to analysis of evidence in the above referenced case through 30 days after completion of analysis of the evidence and corrective measures implemented to prevent same, corrective action logs (or any such logs that include unexplained results or anomalies) for the same period of time.

7. A Resume or Curriculum Vitae for any and all analysts involved in the analysis of evidence in this case.

8. The AmpFISTR Profiler Plus and COfiler profiles of all individuals who collected, handled or analyzed evidence or prepared reagents used in the analysis of the evidence in this case.

9. The number of cases in which the laboratory has utilized AmpFISTR Profiler Pus and COfiler DNA testing, how many of these have resulted in testimony with regard to the results of this typing and the case citations for these cases.


The defendant believes that these items contain potentially exculpatory evidence, evidence that may impeach one or more of the State’s witnesses and evidence that may mitigate punishment.  The items requested in this motion should be produced to the defendant by delivering same to the defendant’s expert Elizabeth Johnson, Technical Associates, Inc. 4125 Market Street #3, Ventura California, 93003, (805) 677-2155.


WHEREFORE, PREMISES CONSIDERED, the defendant prays that this motion be granted and that he be given any other relief to which he is entitled.  








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been  mailed to the District Attorneys’ Office, on this the _____ day of _____________________, 2002.

____________________________________








Eric M. Albritton
CAUSE NO. 2002-043

STATE OF TEXAS



§
IN THE 4TH DISTRICT COURT 

§

VS.





§
IN AND FOR

§

ELZIE LEE MOORE


§
RUSK COUNTY, TEXAS

ORDER


BE IT REMEMBERED, that on the ______day of ____________________________, 200__, came to be considered the above Motion For Preservation and Production of Evidence.  After consideration of the motion, it is the opinion of the court that defendant's motion be:


GRANTED
________


DENIED
________


SET FOR HEARING on the _____ day of _________________________________, 2003 at ______o'clock ____.








____________________________________








JUDGE PRESIDING
	1By “preserve” the defendant means not only that the State not destroy or misplace the evidence, but also that all physical evidence be stored sealed and frozen, in order to preserve the integrity of all possible biological constituents.  
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