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MOTION TO PRESERVE EVIDENCE
 
COMES NOW, the Accused, [CLIENT NAME], by and through Counsel and pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article 1, Sections 10, 13 and 19 of the Texas Constitution and in support of his right to a full and fair hearing under both the state and federal constitutions, moves this Court to Order the State of Texas to preserve all physical evidence in this case and grant all other relief prayed for herein.  In support, [MR. CLIENT LAST NAME] would show:

I.

FACTUAL BACKGROUND


[MR. CLIENT LAST NAME] has been indicted for the offense of capital murder and the State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a noncapital case.  Gilmore v. Taylor, 508 U.S. 333 (1993);  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

II.

MOTION


[MR. CLIENT LAST NAME] moves for an Order requiring the State of Texas to preserve all physical evidence related to all offenses alleged against [MR. CLIENT LAST NAME] in this case.


For purposes of this motion, the “State of Texas” is defined to include the District Attorney of [COUNTY] County, the [CITY] City Police Department, the [COUNTY] County Sheriff’s Office, the Texas Department of Public Safety, the Texas Highway Patrol, the Texas Rangers, the Federal Bureau of Investigation, the Internal Revenue Service, the [COUNTY] County Police Crime Lab and any agents or employees of those offices, any other law enforcement officer and any other person acting in conjunction with the above named entities or on behalf of any law enforcement or other governmental agency.  


For the purpose of this motion, the term “offenses” is the crime alleged in the indictment returned herein against [MR. CLIENT LAST NAME] as well as any other alleged crime or bad act which the State of Texas offered during the original trial of [MR. CLIENT LAST NAME] and which it intends to offer during any portion of the retrial of [MR. CLIENT LAST NAME].


This motion seeks to include all items that are currently within the actual or constructive possession, custody, control or knowledge of the State of Texas and items which may become known, identified or available through the exercise of due diligence by the State of Texas.


The physical evidence for which [MR. CLIENT LAST NAME] requests preservation includes, but is not limited to, the following:

a. Any and all forensic samples, photographs, negatives of photographs, videotapes, fingerprint samples or other material of a forensic nature, including evidence collected at the crime scene and any actual physical evidence recovered;

b. Any other photographs, audiotapes, videotapes or electronic storage devices, made and any maps, sketches and/or diagrams made in connection with the State of Texas’s investigation of the alleged crime;

c. Any and all reports, laboratory analysis requests, notes of lab personnel and/or technicians, slides, samples and any other documentation of whatever kind associated with or relating to [MR. CLIENT LAST NAME] or any other person who is a possible perpetrator of the offense described in the indictment returned herein.

d. Any notes or reports, whether handwritten, tape recorded and/or transcribed of law enforcement or other agents of the State of Texas which relate to any investigations of [MR. CLIENT LAST NAME] or any one else suspected of having committed the same offense as that with which [MR. CLIENT LAST NAME] is charged;

e. Any notes, audiotapes, videotapes, electronic storage devices or writings known to the State of Texas, purporting to be the statement of any person having knowledge about this case;

f. Any and all videotapes, audiotapes and or handwritten statements by [MR. CLIENT LAST NAME] or which purport to be a verbatim statement of [MR. CLIENT LAST NAME].  This includes statements written by someone other than [MR. CLIENT LAST NAME] but which were acknowledged orally or in writing by [MR. CLIENT LAST NAME];

g. Autopsy reports, preliminary or otherwise, relating to any deaths attributed to the direct or indirect actions of [MR. CLIENT LAST NAME].  This includes reports, bench notes, recordings or similar documentation made by coroners, deputy coroners and/or medical examiners;

h. Any and all Uniform Offense Reports or Supplements thereto;

i. Any reports, statements, recordings or other documentation of, by or about fellow inmates with whom the State or its agents might have discussed any matters pertaining to [MR. CLIENT LAST NAME];

j. Any police logs, records, recordings and or notes of calls and reports to the State of Texas, its agents or employees or any other law enforcement agency regarding [MR. CLIENT LAST NAME], his arrest or incidents related to the indictment or charge pending against [MR. CLIENT LAST NAME];

k. Finger, palm and hand print specimens, latent or otherwise and photographs thereof, taken during the course of the investigation of the offenses and any and all documents related thereto and items from which print exemplars were taken. This would include any and all requests for print comparisons made to the Automated Fingerprint Identification System (AFIS), any other state or federal comparison systems including requests for visual comparisons and reports provided as a result of such examination.

l. Any and all items of a ballistics nature, including  bullets, shells, slugs, cartridges or pieces or parts thereof, including photographs thereof, recovered and which in any way relate to the offenses.   This would include written requests for examination or analysis, bench notes, reports and photographs of these items taken during the course of the investigation of the offenses and any and all documents related thereto.  This designation would also include any and all requests for print comparisons made to the DRUGFIRE computer system, the National Integrated Ballistics Information Network (NIBIN) or any other state or federal comparison systems including requests for visual comparisons and resulting reports and bench notes.

m. Any autopsy and toxicology findings, bench notes, photographs, material recording on electronic recording devices, body specimens taken by the State of Texas.

n. Hospital and medical reports relating to the survivor of the offense for which [MR. CLIENT LAST NAME] has been indicted. 


In investigating and preparing its case, the State of Texas must recover and develop physical evidence.  Depending upon motions, which may be filed by the defense, and rulings by the Court, [MR. CLIENT LAST NAME] may be entitled to access to such materials and may be entitled to perform independent tests on the evidence.  If this motion to preserve evidence is not granted, [MR. CLIENT LAST NAME] will be denied due process of law, a fair trial and the effective assistance of this counsel.  He will be prevented from presenting his defense because he will be unable to effectively cross-examine the State’s witnesses and will be unable to call witnesses on his behalf with regard to such evidence all in violation of his rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and the Article 1, Sections 10, 13 and 19 of the Texas Constitution

To further protect [MR. CLIENT LAST NAME]’s state and federal constitutional rights in connection with these allegations against him, he requests that none of the evidence seized in this investigation be destroyed, modified or altered without 15 days prior notice to the defense and an Order from this Court.


The defense further requests this Court to order the State of Texas to notify the defense if the State or its agents have destroyed, or consumed in testing, any materials relevant to the offenses.  If such destruction has taken place, the State should be ordered to provide to counsel for [MR. CLIENT LAST NAME] a list of: (a) what has been destroyed or consumed; (b) by whom and upon whose authority;  (c) where and when the destruction occurred, and (d) why it occurred. 


WHEREFORE PREMISES CONSIDERED, the Accused, [CLIENT NAME], respectfully requests that the Court order that:

5. The State of Texas, as defined herein, shall preserve all evidence as described in this motion;


2.
The State of Texas shall not destroy, alter or modify any such evidence without a prior notice to the Accused and an Order of the Court;

6. [MR. CLIENT LAST NAME] have such other and further relief to which he may show himself to be justly entitled in law or in equity. 

Respectfully submitted

DATED:  [DATE]


     [CITY], Texas


_____________________________

[ATTORNEY BLOCK]









Counsel to [CLIENT NAME]
CERTIFICATE OF SERVICE

I hereby certify that on the [DATE], I caused a true and correct copy of the foregoing Motion to Preserve Evidence to be served by hand delivery upon: 
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ORDER


On the ______ day of ____________, 200__, came the Accused, [CLIENT NAME], by and through Counsel and moved this Court to Order the State of Texas to preserve all physical evidence in this case and other relief.


The Court, after duly considering the motion, hearing the arguments of counsel and otherwise being fully advised in the premises, makes the following Order:



  For purposes of this motion, the “State of Texas” is defined to include the District Attorney of [COUNTY] County, the [CITY] City Police Department, the [COUNTY] County Sheriff’s Office, the Texas Department of Public Safety, the Texas Highway Patrol, the Texas Rangers, the Federal Bureau of Investigation, the Internal Revenue Service, the [COUNTY] County Police Crime Lab  and any agents or employees of those offices, any other law enforcement officer and any other person acting in conjunction with the above named entities or on behalf of any law enforcement or other governmental agency. 



For the purpose of this Order, the term “offenses” is the crime alleged in the indictment returned herein against [MR. CLIENT LAST NAME] as well as any other alleged crime or bad act which the State of Texas offered during the original trial of [MR. CLIENT LAST NAME] or which it intends to offer during any portion of the retrial of [MR. CLIENT LAST NAME].



This Order includes all items that are currently within the actual or constructive possession, custody, control or knowledge of the State of Texas and items which may become known, identified or available through the exercise of due diligence by the State of Texas.


It is Ordered that the State of Texas shall preserve all physical evidence in its possession or over which it has control, including, but not limited to the following:

a. Any and all forensic samples, photographs, negatives of photographs, videotapes, fingerprint samples or other material of a forensic nature, including evidence collected at the crime scene and any actual physical evidence recovered;

b. Any other photographs, audiotapes, videotapes or electronic storage devices, made and any maps, sketches and/or diagrams made in connection with the State of Texas’s investigation of the alleged crime;

c. Any and all reports, laboratory analysis requests, notes of lab personnel and/or technicians, slides, samples and any other documentation of whatever kind associated with or relating to [MR. CLIENT LAST NAME] or any other person who is a possible perpetrator of the offense described in the indictment returned herein.

d. Any notes or reports, whether handwritten, tape recorded and/or transcribed of law enforcement or other agents of the State of Texas which relate to any investigations of [MR. CLIENT LAST NAME] or any one else suspected of having committed the same offense as that with which [MR. CLIENT LAST NAME] is charged;

e. Any notes, audiotapes, videotapes, electronic storage devices or writings known to the State of Texas, purporting to be the statement of any person having knowledge about this case;

f. Any and all videotapes, audiotapes and or handwritten statements by [MR. CLIENT LAST NAME] or which purport to be a verbatim statement of [MR. CLIENT LAST NAME].  This includes statements written by someone other than [MR. CLIENT LAST NAME], but which were acknowledged orally or in writing by [MR. CLIENT LAST NAME];

g. Autopsy reports, preliminary or otherwise, relating to any deaths attributed to the direct or indirect actions of [MR. CLIENT LAST NAME].  This includes reports, bench notes, recordings or similar documentation made by coroners, deputy coroners and/or medical examiners;

h. Any and all Uniform Offense Reports or Supplements thereto;

i. Any reports, statements, recordings or other documentation of, by or about fellow inmates with whom the State or its agents might have discussed any matters pertaining to [MR. CLIENT LAST NAME];

j. Any police logs, records, recordings and or notes of calls and reports to the State of Texas, its agents or employees or any other law enforcement agency regarding [MR. CLIENT LAST NAME], his arrest or incidents related to the indictment or charge pending against [MR. CLIENT LAST NAME];

k. Finger, palm and hand print specimens, latent or otherwise and photographs thereof, taken during the course of the investigation of the offenses and any and all documents related thereto and items from which print exemplars were taken. This would include any and all requests for print comparisons made to the Automated Fingerprint Identification System (AFIS), any other state or federal comparison systems including requests for visual comparisons and reports provided as a result of such examination.

l. Any and all items of a ballistics nature, including bullets, shells, slugs, cartridges or pieces or parts thereof, including photographs thereof, recovered and which in any way relate to the offenses.   This would include written requests for examination or analysis, bench notes, reports and photographs of these items taken during the course of the investigation of the offenses and any and all documents related thereto.  This designation would also include any and all requests for print comparisons made to the DRUGFIRE computer system, the National Integrated Ballistics Information Network (NIBIN) or any other state or federal comparison systems including requests for visual comparisons and resulting reports and bench notes.

m. Any autopsy and toxicology findings, bench notes, photographs, material recording on electronic recording devices, and body specimens taken by the State of Texas.

n. Hospital and medical reports relating to the survivor of the offense for which [MR. CLIENT LAST NAME] has been indicted. 


It is further Ordered that none of the evidence seized in the investigation of the offenses be destroyed, modified or altered without 15 days prior notice to the defense and an Order from this Court.  The office of the [COUNTY] County District Attorney is to timely notify the defense, upon discovery that the state or its agents have destroyed, or consumed in testing, any materials relevant to the offenses.  If such destruction has taken place, the State is Ordered to timely provide to counsel for [MR. CLIENT LAST NAME] a list of: (a) what has been destroyed or consumed; (b) by whom and upon what authority;  (c) where and when the destruction occurred, and (d) why it occurred. 


ORDERED AND SIGNED on this the ____ day of _____________, 200__.







_______________________________







_______________________________







JUDGE,            JUDICIAL DISTRICT 


