 SEQ CHAPTER \h \r 1CAUSE NO. CR02-043

STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION FOR DISCOVERY, PRODUCTION, AND INSPECTION OF EVIDENCE 

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this Motion for Discovery, Production, and Inspection of Evidence under the authority of Article 39.14 of the Texas Code of Criminal Procedure, as well as the United States and Texas Constitutions.


The defendant moves this court to order the prosecution to produce and permit the inspection, examination, testing, copying, and photographing of the following designated items:  

I.  STATEMENTS
1. All confessions, admissions, statements or comments, in writing, signed by the defendant, in connection with this offense, or any factually related offense.

2. All confessions, admissions, statements or comments, oral in nature and set down or otherwise preserved under Article 38.22 of the Texas Code of Criminal Procedure, made by the defendant in connection with this cause, or any factually related offense.

3. All oral, written and recorded statements of the defendant, and any memoranda of such statements made to any investigating officer, law enforcement agency, or third party, which is in the possession or control of the prosecution, or any agent thereof.

4. All statements of a nature as would be arguably admissible as a res gestae statement, spontaneous statement, or other utterance which the prosecution intends to introduce in its case-in-chief, either during the guilt/innocence stage or during the punishment stage.

5. All handwritten or typed notes made by any law enforcement officers, agents or representatives, or any third parties who may be called by the prosecution, which contain any reference to, or content of, any oral statements uttered by the defendant and recorded therein, which may be used either in the case-in-chief, either during the guilt/innocence or punishment stage, or as rebuttal evidence.

6. All prior written or recorded statements, or verbatim recitations of oral statements contained in any document, of a witness to the alleged offense, including, but not limited to, the audio recordings of the statements of Jason Sanders and Raymond Osburn, as well as the Grand Jury testimony of any witness.

II.  REPORTS, STATEMENTS AND RECORDS
7. All handwritten, typed or otherwise recorded notes of police officers and any agent of the State who investigated or participated in the investigation of this case.  If the State claims that any material responsive to this request is privileged, the defendant requests the State to finish all records to the court for an in camera inspection along with a privilege tag describing the material and identifying the number of pages, if written, or the number of tapes, if recorded.

8. Offense reports, police reports, arrest reports and records, crime scene investigation reports and records, medical reports and records, psychological and psychiatric reports and records, and scientific reports and reports contained in written memoranda, letters, notes or transcriptions relating to the alleged facts of the offense, the crime scene, or any location which may have a bearing on any issue of the case, the defendant, the alleged victim, or any matter which may have a bearing on any issue of the case.

III.  OBJECTS AND TANGIBLE THINGS
9. All documents, papers, books, letters, accounts, objects, buildings or places, or other tangible things which are in the possession of the prosecution, its agent or representative, or any third party subject to the control or guidance of the prosecution as a result of the investigation of the defendant which are material and relevant to the case involving the defendant, either in the guilt/innocence stage or the punishment stage, including, but not limited to, all weapons alleged by the State to have been used by the defendant and any witness or party present at the crime scene, including, but not limited to, Jason Sanders and Raymond Osburn, and all articles of clothing allegedly belonging to the defendant, Josianne and Raymond Osburn, or all other persons present at the crime scene, including, but not limited to, Jason Sanders.

10. Any written waiver alleged by the State to have been signed by the defendant involving the defendant's right to counsel, the right to remain silent, or the right to be free from unreasonable search and seizure.

11. Any search warrant or arrest warrant, supporting affidavits, and returns by law enforcement officers to arrest the defendant or search the defendant's residence, vehicle, or any secured premises, person, clothing, bodily fluid and hair subject to the control of the defendant, or which is charged to the defendant under any theory of possession, ownership, or control.

12. Any and all stenographic or telephonic recordings or transcriptions of any electronic eavesdropping, wiretapping, surveillance or other means of obtaining undercover communications in the possession of the prosecution or any agents or representatives thereof, including any tests, enhancements, or analysis of such recordings, in order to properly allow the defendant to test the validity of such matters.

IV.  PHOTOGRAPHS
13. All photographs, drawings, charts, diagrams, or sketches of the crime scene made by any law enforcement officer or agent, as well as all photographs, drawings, charts, diagrams, or sketches made by the prosecution teams which it either intends to admit or use as a jury aid during either phase of the trial.

14. Any photographs of Josianne and Raymond Osburn, the defendant, or other relevant person, including, but not limited to, Jason Sanders.

15. Any photographic negatives which are in the possession of the State, but which are not to be used by the State during the trial of its case in chief.

V.  RESULTS OF TESTS
16. All fingerprints, palm prints, foot prints, shoe, tire or other prints made by any means which are material and relevant to the case involving the defendant, either in the guilt/innocence stage or the punishment stage.

17. All reports of scientific tests, experiments or comparisons, and all reports of any experts who conducted such tests, experiments or comparisons, concerning, inter alia, DNA, blood, blood spatter, weapons, shots, waddings, bullets, cartridge cases, tool marks, gun powder residue, and hand wash results, and the weapons allegedly used by the defendant and the other weapons discovered at the scene or in the course of the investigation.  Moreover, all evidence concerning any attempt to conduct a scientific test, experiment, or comparison described above.

18. The autopsy reports concerning Josianne Osburn and the medical records of Raymond Osburn.

19. Any medical or psychiatric reports relating to the defendant, Jason Sanders, Josianne and Raymond Osburn, and any other witness.

20. Any evidence of insanity, incompetency, incapacity, or mental retardation of the defendant or any witness.

VI. “VICTIM IMPACT” EVIDENCE
21. Summary of any and all victim impact evidence the State intends to offer as evidence.

VII. IDENTIFICATION

22. Information regarding the identification of the defendant whether by photographs, films, line-ups, or show-ups as follows:

A. Names and addresses of persons identifying the defendant, specifying the crime for which the defendant was identified and the corresponding date of the identification and the date of the alleged offense for which the defendant was identified;

B. Photographs used in any photographic identification;

C. Identification and description of persons participating in any and all line-ups or show-ups with the defendant;

D. The name and the nature of the particular participation of all officers conducting any and all line-ups or show-ups in which the defendant was placed for the purpose of identification wherein the defendant was identified, the corresponding offense and date said offense for which defendant was identified.

E. The dates, times and locations of any and all line-ups or show-ups which were conducted wherein the defendant was identified; and

F. Any and all waivers of defendant’s right to have counsel present at any line-up or show-up which were signed by the defendant.

IX.  GROUNDS

This motion is made pursuant to Article 39.14 of the Texas Code of Criminal Procedure, which provides in relevant part:

(a) Upon motion of the defendant showing good cause therefor and upon notice to the other parties, the court in which an action is pending may order the State before or during trial of a criminal action therein pending or on trial to produce and permit the inspection and copying or photographing by or on behalf of the defendant of any designated documents, papers, written statement of the defendant, (except written statements of witnesses and except the work product of counsel in the case and their investigators and their notes or report), books, accounts, letters, photographs, objects or tangible things not privileged, which constitute or contain evidence material to any matter involved in the action and which are in the possession, custody or control of the State or any of its agencies.  The order shall specify the time, place and manner of making the inspection and taking the copies and photographs of any of the aforementioned documents or tangible evidence; provided, however, that the rights herein granted shall not extend to written communications between the State or any of its agents or representatives or employees.  Noting in this Act shall authorize the removal of such evidence from the possession of the State, and any inspection shall be in the presence of a representative of the State.


This article creates a general rule for the defense to discover, inspect and have copies of a wide variety of documents.  Exceptions are also created to the general rule of discovery.  The exceptions of relevance to this motion are prosecutor’s work product and communications among the State’s agents, representatives, or employees.  Thus, by the plain language of this statue, there are two categories of evidence implicated by this motion which a trial court may not order disclosed to the defense: (1) the “work product of counsel in the case and their investigators and their notes or report,” and (2) “written communications between the State or any of its agents or representatives or employees.” Tex. Code Crim. Proc. art. 39.14. Police reports fall into neither category.


In support of the foregoing, the defendant would show the court that the production of all of the above evidence is necessary to the effective assistance of counsel.  Such matters are in the possession or under the control of the prosecution, and are relevant, material and necessary to the defense.  The items are not privileged and denial of the same would deny the defendant a fair and impartial trial.  Absent such discovery, the defendant's rights under Articles 1.04, 1.05, 1.051 and 1.06 of the Texas Code of Criminal Procedure, Article I, Sections 9, 10, and 19 of the Texas Constitution, and the Fourth, Fifth, Sixth and Fourteenth Amendments to the Constitution of the United States will be violated, to the irreparable injury of defendant.



WHEREFORE, PREMISES CONSIDERED, the defendant respectfully asks this court to grant this Motion for Discovery, Production, and Inspection of Evidence in all things or, in the alternative, that this court set this matter for hearing, and that after such hearing, the court grant such discovery in all things and order production of this evidence immediately.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the ___ day of __________, 200__.
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Eric M. Albritton
CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER


BE IT REMEMBERED, that on the ________ day of ___________________, 200__, came to be considered the foregoing Motion for Discovery, Production and Inspection of Evidence submitted by defendant.  After consideration, the motion shall be, and is hereby, resolved as follows:

1.
All confessions, admissions, statements or comments, in writing, signed by the defendant, in connection with this offense, or any factually related offense.


Granted:
________


Denied:
________

2.
All confessions, admissions, statements or comments, oral in nature and set down or otherwise preserved under Article 38.22 of the Texas Code of Criminal Procedure, made by the defendant in connection with this cause, or any factually related offense.


Granted:
________


Denied:
________

3.
All oral, written and recorded statements of the defendant, and any memoranda of such statements made to any investigating officer, law enforcement agency or third party, which is in the possession or control of the prosecution, or any agent thereof.


Granted:
________


Denied:
________

4.
All statements of a nature as would be arguably admissible as a "res gestae" statement, spontaneous statement, or other utterance which the prosecution intends to introduce in its case-in-chief, either during the guilt/innocence stage, or during the punishment stage.


Granted:
________


Denied:
________

5.
All handwritten or typed notes made by any law enforcement officers, agents or representatives, or any third parties who may be called by the prosecution, which contain any reference to, or content of, any oral statements uttered by the defendant and recorded therein, which may be used either in the case-in-chief, either during the guilt/innocence or punishment stage, or as rebuttal evidence.


Granted:
________


Denied:
________

6.
All prior written or recorded statements, or verbatim recitations of oral statements contained in any document, of a witness to the alleged offense, including, but not limited to, the audio statements of Jason Sanders, as well as the Grand Jury testimony of any witness.  


Granted:
________


Denied:
________

7.
All hand-written, typed or otherwise recorded notes of police officers and any agent of the State who investigated or participated in the preparation of this case for trial.


Granted:
________


Denied:
________

8.
Offense reports, police reports, arrest reports and records, crime scene investigation reports and records, medical reports and records, psychological and psychiatric reports and records, and scientific reports and records contained in written memoranda, letters, notes or transcriptions relating to the alleged facts of the offense, the crime scene or any location which may have a bearing on any issue of the case, the defendant, the alleged victims, or any matter which may have a bearing on any issue of the case.


Granted:
________


Denied:
________

9.
All documents, papers, books, letters, accounts, objects, building or places, or other tangible things which are in the possession of the prosecution, its agent or representative, or any third party subject to the control or guidance of the prosecution as a result of the investigation of the defendant, which are material and relevant to the case involving the defendant, either in the guilt/innocence stage or the punishment stage, including, but not limited to, all weapons alleged by the State to have been used by the defendant and any witness or party present at the crime scene, including, but not limited to, Jason Sanders and Raymond Osburn, and all articles of clothing allegedly belonging to the defendant, Josianne and Raymond Osburn, or all other persons present at the crime scene, including, but not limited to, Jason Sanders


Granted:
________


Denied:
________

10.
Any written waiver alleged by the State to have been signed by the defendant involving the defendant's right to counsel, the right to remain silent, or the right to be free from search and seizure.


Granted:
________


Denied:
________

11.
Any search warrant or arrest warrant, search supporting affidavits, and returns by law enforcement officers to arrest the defendant or search the defendant's residence, vehicle, or any secured premises, person, clothing, bodily fluid and hair subject to the control of the defendant, or which is charged to the defendant under any theory of possession, ownership, or control.


Granted:
________


Denied:
________

12.
Any and all stenographic or telephonic recordings or transcriptions of any electronic eavesdropping, wiretapping, surveillance or other means of obtaining undercover communications in the possession of the prosecution or any agents or representatives thereof, including any tests, enhancements, or analysis of such recordings, in order to properly allow the defendant to test the validity of such matters.


Granted:
________


Denied:
________

13.
 All photographs, drawings, charts, diagrams or sketches of the crime scene made by any law enforcement officer or agent, as well as all photographs, drawings, charts, diagrams or sketches made by the prosecution teams which it either intends to admit or use as a jury aid during either phase of the trial.


Granted:
________


Denied:
________

14.
Any photographs of Josianne and Raymond Osburn, the defendant or other relevant person, including, but not limited to, Jason Sanders.


Granted:
________


Denied:
________

15.
Any photographic negatives which are in the possession of the State but which are not to be used by the State during the trial of its case in chief.


Granted:
________


Denied
________

16.
All fingerprints, palm prints, foot prints, shoe, tire or other prints made by any means which are material and relevant to the case involving the defendant, either in the guilt/innocence stage or the punishment stage.


Granted:
________


Denied:
________

17.
All reports of scientific tests, experiments or comparisons, and all reports of any experts who conducted such tests, experiments or comparisons, concerning, inter alia, DNA, blood, blood splatter, weapons, shots, waddings, bullets, cartridge cases, tool marks, gun powder residue and hand wash and the weapons allegedly used by the defendant and the other weapons discovered at the scene or in the course of the investigation.


Granted:
________


Denied:
________

18.
The autopsy reports concerning Josianne Osburn and the medical records of Raymond Osburn.


Granted:
________


Denied:
________

19.
Any medical or psychiatric reports relating to the defendant, co-defendants, Josianne and Raymond Osburn, and any other witness.


Granted:
________


Denied:
________

20.
Any evidence of insanity, incompetency, incapacity or mental retardation of the defendant or any witness.


Granted:
________


Denied:
________

21.
Summary of any and all victim impact evidence the State intends to offer as evidence.


Granted:
________


Denied:
________

22.
Information regarding the identification of the defendant whether by photographs, films, line-ups or show-ups.


Granted:
________


Denied:
________


SO ORDERED as reflected above.


SIGNED the ________ day of ________________________________________, 200__.








____________________________________
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