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__________ JUDICIAL DISTRICT

MOTION FOR DISCLOSURE OF ANY POSSIBLE BASIS FOR JUDICIAL QUALIFICATION OR RECUSAL


COMES NOW  _______________, counsel for Defendant, __________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and  Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution Article 1, sections 3, 10, 13 & 19 and Art. 5, § 11 of the Texas Constitution and 29.08 respectfully moves this Court to reveal any possible basis for judicial recusal.  In support of his motion, Mr. Client states as follows:

1. "The judiciary must not only attempt to give all parties a fair trial, but it must also try to maintain the trust and confidence of the public at a high level.”   Lee v. State, 555 S.W.2d 121, 125 (Tex. Crim. App. 1977).  Courts, like Caesar's wife, must be not only virtuous but above suspicion."  U'Ren v. Bagley, 118 Or. 77, 245 P. 2d 1074, 1075 (1926); see also Pearson v. Parsons, 541 So. 2d 447, 456 (Miss. 1989) (Pittman, J., concurring) (A judge "must be, to quote from the bench opinion, 'Like Caesar's wife . . . his conduct must be beyond doubt above suspicion.'"). 

2. The ques​tion of recusal of a judge is different to that of disqualification. The Texas Constitution and statutory provisions lay out exclusive grounds in criminal cases for automatic disqualification. 



The State Constitution provides in pertinent part:

No judge shall sit in any case wherein the judge may be interested or where either of the parties may be connected with the judge, either by affinity or consanguinity, within such a degree as may be prescribed by law, or when the judge shall have been counsel in the case. 



Tex. Const. Art. 5, § 11.  While the Code of Criminal Procedure states; 

No judge or justice of the peace shall sit in any case in which he may be the party injured, or where he has been of counsel for the State or the accused, or where the accused or the party injured may be connected with him by consanguinity or affinity within the third degree, as determined under Chapter 573, Government Code.  

Tex. Code Crim. Proc. Ann. Art 30.01.  ​A parallel provision in the Government Code provides:

A judge or justice of the peace may not sit in a case if either of the parties is related to him by affinity or consanguinity within the third degree, as determined under Chapter 573.  

Tex. Govt. Code Ann. § 21.005.  The law is clear that if any of the reasons set out in the code exist, a court must disqualify him or herself - the onus is not on the parties to object and the disqualification may not be waived by consent of the parties.  Gamez v. State, 737 S.W.2d 315, 318 (Tex. Crim. App. 1987).   

3. Recusal, however, is appropriate when there is even a possibility that the judge could be biased.  It is a tool for placing the judge out of harm’s way.​  The Texas Rules of Civil Procedure enumerate the grounds for recusal.:

Rule 18b. Grounds For Disqualification and Recusal of Judges


(1) Disqualification....

(2) Recusal
(a)A judge shall recuse himself in any proceeding in which:

his impartiality might reasonably be questioned;
(b) he has a personal bias or prejudice concerning the subject matter or a party, or personal knowledge of disputed evidentiary facts concerning the proceeding;
(c) he or a lawyer with whom he previously practiced law has been a material witness concerning it;
(d) he participated as counsel, adviser or material witness in the matter in controversy, or expressed an opinion concerning the merits of it, while acting as an attorney in government service;
(e) he knows that he, individually or as a fiduciary, or his spouse or minor child residing in his household, has a financial interest in the subject matter in controversy or in a party to the proceeding, or any other interest that could be substantially affected by the outcome of the proceeding;
(f) he or his spouse, or a person within the third degree of relationship to either of them, or the spouse of such a person:
(i) is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) is known by the judge to have an interest that could be substantially affected by the outcome of the proceeding;
(iii) is to the judge's knowledge likely to be a material witness in the proceeding.
(g) he or his spouse, or a person within the first degree of relationship to either of them, or the spouse of such a person, is acting as a lawyer in the proceeding.

Tex. R. Civ. P. Ann. 18(b). 

4. These grounds are applicable to a criminal case. See, DeBlanc v. State, 799 S.W.2d 701, 705 (Tex. Crim. App. 1990) (holding the provisions directly applicable); Stafford v. State, 948 S.W.2d 921, 924 (Tex. App. Texarkana, 1997) (applying the common law recognition of bias as a basis for recusal to the facts); and Kemp v. State, 846 S.W.2d 289 (Tex. Crim. App. 1992) (adopting the language of the civil rules by holding that a judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned, including, but not limited to, instances where he has personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding).

5. In holding that the trial judge should have recused himself, a court does not “cast a shadow upon the trial judge”, and should have no doubt that “the trial judge's integrity is of the highest.”  Lee, 555 S.W.2d at 125.  However, as Chief Justice Willie stated, “It was the object of the Constitution to place judicial officers beyond the temptation which such circumstances would throw in their way.” Hodde v. Susan, 58 Tex. 389, 395 (Tex. 1883).  Other States’ courts similarly treat recusal as a faultless necessity.  

6. A trial judge should never rule on the merits of a recusal motion involving that trial judge, but the judge can determine if the motion meets the minimum requirements of form set out in Tex. R. Civ. P. 18a. Moorehead v. State, 972 S.W.2d 93 (Tex. App.–Texarkana 1998).  The ques​tion for deciding if there could be grounds for recusal then, is not whether a judge actually is biased, for a judge should recuse him or herself ​ "without finding fault . . . so that even the appearance of impropriety can be avoided."  Collins v. Dixie Transport, Inc., 543 So. 2d 160, 166-67 (Miss. 1989) (emphasis in original) (quoting Haralson v. Haralson, 483 So. 2d 378, 380 (Miss. 1986)); See also State v. Le Blanc, 367 So. 2d 335, 341 (La. 1979) (courts should not only be impartial, but above the suspicion of partiality).  As the federal courts have held:

The question is not whether the judge is im​partial in fact.  It is simply whether anoth​er, not knowing whether or not the judge is actually impar​tial, might reasonably question his impartial​ity on the basis of all the cir​cumstanc​es.

Rice v. McKenzie, 581 F.2d 1114, 1116-17 (4th Cir. W. Va. 1978); See also, Hall v. Small Business Admin., 695 F.2d 175, 179  (5th Cir. 1983) (recusal required "if a reasonable per​son, knowing all the circumstances, would harbor doubts about his impartiality.").

7. A trial judge ruling on a motion alleging a basis for disqualification or recusal must decide whether it has been provided with sufficient facts to establish that a reasonable man, knowing all the circumstances involved, would harbor doubts as to the impartiality of the trial judge.  Kemp v. State, 846 S.W.2d 289, 305 (Tex. Crim. App. 1992) (citing Chitimacha Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th Cir. 1982)); see also McClenan v. State, 661 S.W.2d 108, 109 (Tex. Crim. App. 1983) (overruled in part on other grounds by De Leon v. Aguilar, 127 S.W.3d 1, 5 (Tex. Crim. App. 2004)).  http://web2.westlaw.com/Find/Default.wl?DB=350&SerialNum=1982145172&FindType=Y&ReferencePositionType=S&ReferencePosition=1165&AP

   HYPERLINK "http://web2.westlaw.com/Find/Default.wl?SerialNum=1983155378&FindType=Y&AP=&RS=WLW2.76&VR=2.0&SV=Split&MT=Texas&FN=_top" 
http://web2.westlaw.com/Find/Default.wl?SerialNum=1983155378&FindType=Y&AP=&RS=WLW2.76&VR=2.0&SV=Split&MT=Texas&FN=_top   A judge should also take into account the Texas Code of Judicial Conduct, Canon 2:


Canon 2: Avoiding Impropriety and the appearance of impropriety in all of the judge’s activities.  

A. A judge shall comply with the law and should act at all times in a 

manner that promotes public confidence in the integrity and impartiality

 of the judiciary.

B. A judge shall not allow any relationship to influence judicial conduct 

or judgment.

The judge should also consider the ABA’s test for the appearance of impropriety in the parallel canon of the ABA Code of Judicial Conduct: 
whether the conduct would create in reasonable minds a perception that the judge's ability to carry out judicial responsibilities with integrity, impartiality and competence is impaired.  
ABA Code of Judicial Conduct, Canon 2, n.1.
8. Bias may be a ground for recusal because it may deny the defendant due process of law.  M. Teague & B. Helft, 2 Texas Criminal Practice Guide §§ 63.04 [1][e] at 63-17 (1990); see also, McClenan at 661 S.W.2d 110. Therefore, courts have been willing to assume that a violation of the Code of Judicial Conduct could be a ground for reversal.  Kemp at 846 S.W.2d 305.  
9. There​fore even when this Court may be sure that the Court will strive to be absolutely impartial, recusal ​is rightly required so that "justice [will] satisfy the appear​ance of jus​tice."  In re Murchi​son, 349 U.S. 133, 136 (1955) (quoting Offutt v. United States, 348 U.S. 11 (1954) (emphasis supplied)).  This rule has been jealously guarded by the appellate courts, fully realiz​ing that "this `stringent rule may sometimes bar trial by judges who have no actual bias and who would do their very best to weigh the scales of justice equally between contending parties.'"  Marshall v. Jerrico, Inc., 446 U.S. 238, 243 (1980) (quoting In re Murchi​son, 349 U.S. 133, 136 (1955)).  
10. Nothing ill is imputed to anyone by a sugges​tion of disqualifi​cation or recusal. However, "[t]he protection of the integrity and dignity of the judicial process from any hint or appearance of bias is the palladium of our judicial system."  United States v. Columbia Broadcasting System, Inc., 497 F.2d  107, 109 (5th Cir. 1974).  Against this backdrop, Mr. CLIENT respectfully moves that this Court consider any possible basis for disqualifi​cation or recusal in this case. 
11. It obviously cannot be left up to the defendant to assure that the trial judge is impartial -- the duty rests upon the trial judge to act on any hint of impropriety sua sponte.  As the federal courts acknowledge, there is "place[d] on the judge a personal duty to disclose on the record any circumstances that may give rise to a reasonable question about his impartiali​ty."  United States v. Murphy, 768  F.2d 1518, 1537 (7th Cir. 1985);  accord  SCA Ser​vs. Inc. v. Morgan, 557 F.2d 110, 117 (7th Cir. 1977); United States v. Amerine, 411 F.2d 1130, 1134 (6th Cir. 1969).


Wherefore, premises considered, Mr. Client prays that this Court consider whether any possible bases for disqualification or recusal exist and, if they do, Mr. Client requests that they be made known to both parties in open court so that the parties may properly evaluate whether a further motion to disqualify or recuse would be appropriate.  




Respectfully submitted on this the ______ day of _______, 200__.
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