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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

MOTION TO SET PARAMETERS FOR THE EVALUATION OF THE DEFENDANT BY DR. TYNUS McNEEL, AN EXPERT WITNESS RETAINED BY THE STATE TO REBUT PSYCHOLOGICAL OR PSYCHIATRIC TESTIMONY IF ACTUALLY OFFERED BY THE DEFENDANT

TO THE HONORABLE JUDGE OF SAID COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, moves the court for an order to set parameters for the evaluation of the defendant by any expert witness retained by the state to rebut psychological or psychiatric evidence if actually offered by the defendant.  In support, the defendant will show the following.

Background

The defendant may determine at a later date to offer psychiatric or psychological testimony.  The state has given notice that it intends to call Dr. Tynus McNeel as an expert witness.  The defendant anticipates that the state will seek leave to have the defendant examined by Dr. McNeel.

Analysis


The defendant has a privilege against self incrimination guaranteed by the Fifth, Sixth and Fourteenth Amendments to the United States Constitution, Article I, § 10 of the Texas Constitution, and Articles 1.05, 15.17, 16.03-16.04, 20.17, 38.08, 38.21-38.23, and 52.05 of the Texas Code of Criminal Procedure.  See Lagrone v. State, 942 S.W.2d 602, 611 (Tex. Crim. App. 1997); Soria v. State, 933 S.W.2d 46, 57-59 (Tex. Crim. App. 1996) (rev’d on other grounds); Wilkens v. State, 847 S.W.2d 547, 551 (Tex. Crim. App. 1992), cert. denied, 507 U.S. 1005 (1993).  As such, the defendant cannot be subjected to a custodial interrogation unless he waives his privilege.  See id.  A defendant waives this privilege when she proffers certain expert testimony at trial.  See Wilkens, 847 S.W.2d at 551.  Based on this holding, the Court of Criminal Appeals in Wilkins held that the State can legitimately proffer testimony of a court-appointed expert concerning his or her evaluation of the defendant.  Id.  This holding was later expanded by the Court of Criminal Appeals in Lagrone, wherein the Court held that a trial court can order a criminal defendant to submit to a state-sponsored psychiatric examination not only after the defendant proffers psychiatric testimony but also when he plans to introduce such testimony.  942 S.W.2d at 611.  The rationale for this holding is that it would be fundamentally unfair to prohibit the state from undertaking this evaluation until after the defendant offers the testimony.  Id. This holding, however, does not suggest that the privilege is actually waived prior to presenting the testimony.  Id. at 611-12.  Recognizing this fundamental fact, the Court cautioned that “it is crucial for the trial court to protect the defendant’s Fifth Amendment rights.”  Id. at n.8.  Although the Court did not set forth the exact means to do so in all cases, it sanctioned the mechanism employed by the trial court in Lagrone.  Id. at n.8 (“Other courts would do well in the future . . . to follow the guidelines adhered to by the trial court in this case.”)  The approved restrictions are as follows:


1. State shall notify the defendant's counsel, in advance of the time and place of the examination. Defendant's counsel may not be present during the examination. The defendant may recess the interview and consult with counsel. 

2. [The psychiatrist] shall not relate by any manner or means his conversations, findings, conclusions and opinions with any State prosecutors or agents. [The psychiatrist] shall reduce his findings, conclusions and opinions to writing and deliver the same to the Court for in-camera inspection. 

3. The Court, after examination of [the psychiatrist]' report, will decide whether to release the ultimate conclusions only. If the Court determines the report to contain Brady material, it shall release that [material] to the attorneys. 

4. The State may have [the psychiatrist] present in court if the defense presents a mental health expert to testify. 

5. If the defense calls a mental health expert to testify, at that time, [the psychiatrist's] report shall be turned over to the State by the Court. 

Id. at n.6.  These restrictions have also been used by the Honorable David Brabham, 188th Judicial District Court in and for Gregg County, Texas.  Exhibit 1.  


The defendant respectfully requests the court to condition the interview of the defendant by Dr. McNeel as approved and encouraged by the Court of Criminal Appeals in Lagrone.  If these restrictions are not put into place the defendant’s privileges against self-incrimination as set forth above will be violated and he will be irreparably harmed.


WHEREFORE, PREMISES CONSIDERED, defendant prays this Motion, in all things, be granted.







Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of _____________________, 2003.

____________________________________








Eric M. Albritton

CAUSE NO. CR02-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

ORDER


BE IT REMEMBERED, that on the ______day of _________________________, 2003, came to be considered the defendant’s Motion to Set Parameters for the Evaluation of the Defendant by Dr. Tynus McNeel, an Expert Witness Retained by the State to Rebut Psychological or Psychiatric Evidence If Actually Offered by the Defendant.  The court is of the opinion the motion should be in all things:


GRANTED
________


DENIED
________








____________________________________
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