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§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS





[FILED EX PARTE, UNDER SEAL]

EX PARTE MOTION FOR RECONSIDERATION OF DEFENDANT’S MOTION FOR FUNDS WITH WHICH TO RETAIN EXPERT ASSISTANCE OF A STATISTICIAN AND FOR AN EX PARTE HEARING
TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Moore, defendant in the above-entitled and numbered criminal action, files this ex parte motion1 for reconsideration of defendant’s motion for funds with which to retain expert assistance of a statistician and for an ex parte hearing.  In support, the defendant will show the following.


On March 21, 2003, the defendant filed his Ex Parte Motion for Funds With Which to Retain Expert Assistance of a Statistician.  On March 25, 2003, the court entered a Sealed Order denying that motion.    


In Ake v. Oklahoma, 470 U.S. 68, 83 (1985), the Supreme Court held that an indigent defendant is entitled to the assistance of an expert if he makes an ex parte threshold showing to the trial judge that the expert is needed to assist the defendant with an issue that is likely to be a significant factor at his trial.2  The Ake rule applies not only to psychiatric experts, but also to other experts. Rey v. State, 897 S.W.2d 333, 337-339 (Tex. Crim. App. 1995). 
Further, Article 39.14 of the Texas Code of Criminal Procedure provides the defendant the right to inspect and independently test the evidence.  In order to make the required threshold showing for appointment of an expert under Ake, an indigent defendant must support his motion with an explanation as to what his defensive theory is, why expert assistance would be helpful in establishing that theory and affidavits or other evidence in support of the defensive theory.  Williams v. State, 958 S.W.2d 186, 192 (Tex. Crim. App. 1997).   


The defendant is an African American male who stands charged with the Capital Murder of a white female.  The State has indicated that it intends to seek the death penalty in this case.   A preliminary investigation indicates that the process used in Rusk County, Texas, to select the members and foreperson of the grand jury who indicted the defendant violated the defendant’s constitutional and statutory rights to a grand jury selected at random from a fair cross section of the community.  See Tex. Const. art. I, § 10, Tex. Code Crim. P. 1.05.


The Supreme Court has also interpreted the right to impartiality in selection of a jury as requiring that a jury be drawn “from a fair cross section of the community,” and has fleshed out the meaning of that term.  See Taylor v. Louisiana, 419 U.S. 522, 527 (1975).  To establish a prima facie violation of the fair cross section requirement

the defendant must show (1) that the group alleged to be excluded is a “distinctive”  group in the community; (2) that the representation of this group in venires from which juries are selected is not fair and reasonable in relation to the number of such persons in the community; and (3) that this underrepresentation is due to systematic exclusion of the group in the jury selection process. 

United States v. Williams, 264 F.3d 561, 568 (5th Cir. 2001) (quoting Duren v. Missouri, 439 U.S. 357, 364 (1979)). The government then bears the burden of showing a significant government interest that is “manifestly and primarily advanced” by the exclusionary procedure.  Duren, 439 U.S. at 368.


To determine whether a group is a “distinctive group” or “cognizable group,” the court must focus on the rationale for the cross-section requirement.

[W]hen any large and identifiable segment of the community is excluded from jury service, the effect is to remove from the jury room qualities of human nature and varieties of human experience, the range of which is unknown and perhaps unknowable.  It is not necessary to assume that the excluded group will consistently vote as a class in order to conclude . . . that its exclusion deprives the jury of perspective on human events. 

Peters v. Kiff, 407 U.S. 493, 503-504 (1972) (overruled on other grounds).


The Supreme Court has “never attempted to precisely define the term ‘distinctive group’

and we do not undertake to do so today.”  Lockhart v. McCree, 476 U.S. 162, 174 (1986); see also United States v. Potter, 552 F.2d 901, 903 (9th Cir. 1977) (“A precise definition of what constitutes a cognizable group is lacking in the decided cases, nor do we believe a static, fixed definition is desirable.  . . . Cognizability will necessarily vary with local conditions.”).  The classification of a group as cognizable is based on the sense that a group’s underrepresentation really does have the effect of skewing the representativeness of the jury as a whole.  A cognizable group has been defined  as one in which the members share a “common thread or basic similarity in attitude, ideas, or experience,” Ford v. Seabold, 841 F.2d 677, 681-82 (6th Cir. 1988); one that is viewed as an identifiable class by the general populace, Hernandez v. Texas, 347 U.S. 475, 479 (1954) (overruled on other grounds); and one that is viewed by its own members as identifiable. Quadra v. Superior Court of San Francisco, 403 F. Supp. 486, 494 (N.D. Cal. 1975). Women have been recognized as a distinctive group for purposes of jury composition since 1946. Brown v. Allen, 344 U.S. 443 (1953) (overruled on other grounds); Ballard v. United States, 329 U.S. 187 (1946).   Likewise “it is no longer open to dispute that Mexican-Americans are a clearly identifiable class” for purposes of claims of discrimination in jury selection.  Castaneda v. Partida, 430 U.S. 482, 495 (1977).  


The defendant’s preliminary investigation indicates that both women and Mexican-Americans may be systematically excluded and underrepresented in the membership and forepersons of the grand juries of Rusk County, Texas.  On March 21, 2003, the defendant filed his motion for production of documents relevant to under-representation of cognizable groups in the grand jury in Rusk County.  That motion is presently pending before the court.  The defendant has asked the Rusk County Jury Coordinator, Dan Stadnaker, to provide detailed information regarding the make up of the Rusk County grand juries over the last twenty years.  Mr. Stadnaker advised that he is in possession of at least some this information, but would release it to the defendant’s counsel only if ordered to do so by this court.   If the defendant’s motion for production is granted, the defendant will develop a more accurate picture of the demographic make up of past grand juries in Rusk County in order to support his need for an expert statistician.  


After the defendant has established that a group or groups singled out for discrimination  made up an “identifiable class,” the degree of underrepresentation must be proved, by comparing the proportion of the group in the total population to the proportion called to serve as grand jurors, over a significant period of time.  Hernandez, 347 U.S. at 480.  This method of proof, sometimes called the “rule of exclusion” has been held to be a viable method of proving discrimination in jury selection against a delineated class.  Casteneda, 430 U.S. at 494.  If a disparity is sufficiently large, then it is unlikely that it is due solely to chance or accident, and, in the absence of evidence to the contrary, one must conclude that racial or other class-related factors entered into the selection process. See Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 n. 13 (1977).  


In order to establish a prima facie case of unconstitutional discrimination, the defendant must show that the sampling procedures used in analyzing the Grand Jury selection process were valid and that the deviations between the actual grand jury selected by the Rusk County venire selection process and a random and fair cross section of the community are statistically significant. Casteneda, 430 U.S. at 496 & n.17.  Validation of sampling procedures and the statistical significance of the observed deviations are not self-evident, but require examination and explanation by a person trained in statistics.3  The defendant, if he were not indigent, would retain an expert statistician to examine the data and the data-collecting process.  The defense desires to hire Harold J. Hietala to examine the data and statistics and to render an expert opinion on these matters.  Harold J. Hietala’s fee is $ 50.00 per hour.  He anticipates that he will require one thousand (1000) hours to review the evidence in the case.  The defendant requests prior approval for the expenditure of up to $ 5000.00, as a reasonable expense for expert witness fees for Harold J. Hietala. 


The defendant requests that this Motion for Reconsideration be set for hearing, ex parte, at which hearing the defendant will produce live testimony, including, inter alia, Dr. Hietala and the Rusk County Jury Coordinator, as well as any documents produced in response to the defendant’s motion for production of documents relevant to under-representation of cognizable groups in the grand jury in Rusk County.   If the court denies the defendant’s request for a hearing, the defendant requests an opportunity make an offer of proof, wherein he can preserve for the record  the substance of the evidence that supports his request.  


WHEREFORE, PREMISES CONSIDERED, the defendant prays that this motion be granted in all things.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT

CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

VERIFICATION

BEFORE ME, the undersigned authority, personally appeared ERIC M. ALBRITTON after having been duly sworn by me, upon oath deposes and says that he is counsel for the defendant in the above-entitled and numbered criminal action, and that the facts alleged in this ex parte Motion for Reconsideration of Defendant’s Motion For Funds With Which to Retain Expert Assistance of a Statistician and for an ex parte Hearing are true and correct to the best of my knowledge and belief.







Eric M. Albritton







ATTORNEY FOR ELZIE LEE MOORE

SUBSCRIBED AND SWORN TO before me on the _______ day of ___________, 2003.







Notary Public, State of Texas 
CAUSE NO. 2002-043

STATE OF TEXAS
§
IN THE 4TH DISTRICT COURT 

§

VS.
§
IN AND FOR

§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS

SEALED ORDER

BE IT REMEMBERED, that on the ______day of _________________________, 2003, came to be considered the above ex parte motion for reconsideration of defendant’s motion for funds with which to retain expert assistance of a statistician and for an ex parte hearing.  After consideration of the motion, it is the opinion of the court that defendant's motion be 

_________   
GRANTED.  
IT IS ORDERED that the defendant is authorized to retain Harold J. Hietala as an expert statistician and to expend up to $_________________ for his fees in this matter.

_________
DENIED.

_________
SET FOR HEARING on the ______ day of ____________, 2003, at _______ __ m.


 This motion and order are ORDERED SEALED and the clerk is directed not to distribute them to any person other than counsel for the defendant.








____________________________________








JUDGE PRESIDING
	1The defendant has the constitutional right to present this motion ex parte.  Ake, 470 U.S. at 82. 


	2Similarly, Article 26.05(a) of the Texas Code of Criminal Procedure provides that “(a) trial court shall reimburse appointed counsel in a criminal proceeding for reasonable expenses incurred with prior court approval for . . . expert testimony . . . .”


	3If the grand jurors were drawn randomly from the general population, then the number of any identifiable group in the sample could be modeled by a binomial distribution.  In any given drawing, some fluctuation from the expected number is predicted. The measure of the predicted fluctuations from the expected value is the standard deviation, defined for the binomial distribution as the square root of the product of the total number in the sample.  As a general rule, if the difference between the expected value and the observed number is greater than two or three standard deviations, then the hypothesis that the jury drawing was random would be suspect, although the size of the acceptable difference is dependent on the size of the sample. See, e.g., Castaneda, 430 U.S. at 496 n.17. 
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