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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

[FILED EX PARTE, UNDER SEAL]

EX PARTE MOTION FOR FUNDS WITH WHICH TO RETAIN

NECESSARY EXPERT ASSISTANCE
TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Moore, defendant in the above-entitled and numbered criminal action, files this ex parte motion1 for funds with which to retain necessary expert assistance.  In support, the defendant will show the following.  


In Ake v. Oklahoma, 470 U.S. 68, 83 (1985), the Supreme Court held that an indigent defendant is entitled to the assistance of an expert if he makes an ex parte threshold showing to the trial judge that the expert is needed to assist the defendant with an issue that is likely to be a significant factor at his trial.2  The Ake rule not only applies to psychiatric experts but also to other experts.  Rey v. State, 897 S.W.2d 333, 337-339 (Tex. Crim. App. 1995). 
Further, Article 39.14 of the Texas Code of Criminal Procedure provides the defendant the right to inspect and independently test the evidence.  


The defendant, however, is indigent and is unable to employ experts to exercise his statutory and constitutional rights.  As such, the defendant needs this court’s approval to expend funds to employ the necessary experts.  If the defendant were not indigent, he would retain the experts discussed, infra.   


The defendant believes that the state will attempt to prove that the defendant killed the victim with a knife or with blunt force.  Both the cause of death and the identity of the killer will be at issue during the trial of this matter.  Exhibit E.  The defendant’s co-defendant, Jason Sanders, was allegedly present and armed at the time of the victim’s death.  Jason Sanders has given law enforcement officials a self-serving statement inculpating the defendant and exculpating himself.  Exhibit F.  The defendant anticipates that it will be necessary to rebut that statement and Jason Sanders’s testimony at the trial of this case.  The defendant, if he were not indigent, would retain a homicide reconstruction expert to examine the physical evidence, the photographs, charts and diagrams of the scene, the autopsies, and the weapons to recreate the crime scene.  The defense desires to hire Tom Bevel, of TBI, L.L.C., to do a crime scene reconstruction and to assess any blood splatter evidence.   Tom Bevel’s fee is $225.00 per hour in the office and $250.00 per hour for testimony or work outside of his office with a $2000 per day cap.  He anticipates that he will require five to ten hours of in-office work to review the evidence in the case and one day of out-of-office time.  The defendant requests prior approval for the expenditure of up to $ 4250.00 as a reasonable expense for expert witness fees for Tom Bevel.  Attached as Exhibit A is the resume of Tom Bevel.


Additionally, the defense desires to hire Dr. Lloyd White, M.D. to review the evidence and provide his expert opinion regarding the victim’s cause of death in order to rebut the state’s evidence, including but not limited to Jason Sanders’s account of the events surrounding the offense.  Exhibit E, F.  Dr. White’s fee is $300.00 per hour for consultation and $400.00 per hour, with a per-day cap of $2500, for testimony.  He anticipates that the evaluation of this case will require three to five hours of consultation and one day of testimony.  The defendant requests prior approval for the expenditure of up to $4500 as a reasonable expense for expert witness fees for Dr. White.  Attached as Exhibit B is the resume of Dr. White.


The State has provided to the defense a list of items seized from the crime scene and the surrounding community that may contain evidence relevant to the defendant’s guilt or innocence.  The State has had selected items of evidence tested by the Department of Public Safety crime lab and has advised the defendant that certain items of evidence contain DNA consistent with the victim’s DNA, the defendant’s DNA, the co-defendant’s DNA, and DNA from an unknown person.  Exhibit G.  The defendant anticipates that the state will seek to introduce DNA test results during the trial of the case.  The defense desires to hire Elizabeth Johnson, a DNA expert with Technical Associates, Inc., to review the tests done by the State and to test the other evidence which the State has elected not to test.   Her fee is $200.00 per hour for review of the State’s tests and $700.00 to $1100.00 per sample for testing the untested evidence.  She anticipates that the review and testing required in this case will cost $10,000 or more.  The defendant requests prior approval for the expenditure of up to $10,000 as a reasonable expense for expert witness fees for Elizabeth Johnson.  Attached as Exhibit C is the resume of Elizabeth Johnson.


Counsel for the defendant believes that the defendant may be mentally ill, mentally retarded, and brain damaged.  Exhibit H.  The defendant, therefore, must retain an expert to perform the necessary battery of tests.  The defendant desires to hire Dr. J. Randall Price to test and interview the defendant, to review the evidence and to provide his expert opinion regarding the mental health issues in this case.  Dr. Price’s fee for all services is $185.00 per hour.  He estimates that the evaluation of the defendant in this matter will require eight hours of review and analysis of records and collateral interviews, eight hours of face-to-face evaluation, ten hours of preparation and consultation and ten hours of court appearance time, for a total of thirty-six (36) hours.  Dr. Price estimates that his total fee for testing and interviewing the defendant, reviewing the facts of the case, and testifying at the trial will be $ 6,660.00.  The defendant requests prior approval for the expenditure of up to $ 6,660.00 as a reasonable expenditure for Dr. Price’s expert witness fees.  Attached as Exhibit D is the resume of Dr. Price.  The services of Dr. Price are especially important since the State gave notice it intends to call an expert witness, Dr. Tyrus NcNeel, regarding this issue.  Exhibit I. 


Additional evidence may come to light during discovery, which supports the need for these witnesses or other expert witnesses.  The defendant is unable to further expound on his need at this time because he has not received all discovery from the state to date.  


WHEREFORE, PREMISES CONSIDERED, the defendant prays that this motion be granted in all things.








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT
STATE OF TEXAS

§

COUNTY OF GREGG
§

VERIFICATION

BEFORE ME, the undersigned authority, personally appeared ERIC M. ALBRITTON after having been duly sworn by me, upon oath deposes and says that he is counsel for the defendant in the above-entitled and numbered criminal action, and that the facts alleged in this Ex Parte Motion for Funds With Which to Retain Necessary Expert Assistance are true and correct to the best of my knowledge and belief.







Eric M. Albritton







ATTORNEY FOR ELZIE LEE MOORE

SUBSCRIBED AND SWORN TO before me on the _______ day of ___________, 2003.







Notary Public, State of Texas 
CAUSE NO. 2002-043

STATE OF TEXAS



§
IN THE 4TH DISTRICT COURT 

§

VS.





§
IN AND FOR

§

ELZIE LEE MOORE


§
RUSK COUNTY, TEXAS

SEALED ORDER

BE IT REMEMBERED, that on the ______day of _________________________, 200__, came to be considered the above ex parte motion for funds with which to retain necessary expert assistance.  After consideration of the motion, it is the opinion of the court that defendant's motion be GRANTED.


IT IS ORDERED that the defendant is authorized to retain Tom Bevel as a crime scene reconstruction expert and to expend up to $4250.00 for his fees in this matter.


IT IS ORDERED that the defendant is authorized to retain Dr. Lloyd White, M.D. as an expert medical examiner and to expend up to $4500 for his fees in this matter.


IT IS ORDERED that the defendant is authorized to retain Elizabeth Johnson as a DNA expert and to expend up to $10,000 for her fees in this matter.


IT IS ORDERED that the defendant is authorized to retain Dr. J. Randall Price as a mental health expert and to expend up to $6,660 for his fees in this matter.


This motion and order are ORDERED SEALED and the clerk is directed not to distribute them to any person other than counsel for the defendant.  








____________________________________








JUDGE PRESIDING
	1The defendant has the constitutional right to present this motion ex parte.  Ake, 470 U.S. at 82.  


	2Similarly, Article 26.05(a) of the Texas Code of Criminal Procedure provides that “(a) trial court shall reimburse appointed counsel in a criminal proceeding for reasonable expenses incurred with prior court approval for . . . expert testimony . . . .”
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