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______________________ 
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         ___________ JUDICIAL DISTRICT



             MOTION FOR PAYMENT OF ADEQUATE
COMPENSATION TO COURT-APPOINTED COUNSEL

COMES NOW, _____________, Defendant, by counsel, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and Tex. Code Crim. Proc. art. 26.05 and Art. 26.052 and files this motion for the payment of adequate compensation to court-appointed counsel in the amount of $____________ per hour for each hour reasonably spent in representation of Defendant and in support therefore would show:

1. Defendant has been indicted by the county grand jury for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States                  Constitution requires a greater degree of accuracy and fact finding than would be true                  in a noncapital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. Defendant is an indigent who is represented by appointed counsel. 

4. It is essential that counsel be adequately compensated on an hourly basis—the same basis upon which services would be provided to a non-indigent person—so that this case will be fully investigated, properly prepared and effectively tried. 

5. Tex. Code Crim. Proc. art 26.05  “Compensation of Counsel Appointed to Defend” provides that counsel should be paid in accordance with a schedule of fees adopted by formal action of the judges of the county courts, statutory county courts and district courts trying criminal case in each county.  The fees schedule shall state reasonable fixed rates or minimum and maximum hourly rates, taking into consideration reasonable and necessary overhead costs.  Counsel's overhead for daily operation of his or her law office is ____ per hour.   The customary hourly rates for representation in criminal cases indicted in this county is ___________.  When ordering compensation for lead and co-counsel in a death penalty case, the Court should also consider counsel's experience, the complexity of the matter, the time and labor required by counsel, the fee customarily charged in similar cases, and the likelihood that counsel's appointment to this case will interfere with or preclude counsel's ability to accept other paying employment.  See, e.g., Arnold v. Kemp, 306 Ark. 294, 813 S.W.2d 770, 776 (Ark. 1991);  Bailey v. State, supra, 424 S.E.2d at 508 (counsel should be compensated at a reasonable rate "which reflects the unique difficulty these cases present").

6. The County has (a) adopted a fee schedule described in Art. 26.05, but that fee schedule fails to consider the applicable overhead and otherwise provide a reasonable rate of compensation for representation in a capital case OR  (b) failed to adopt a fee schedule as required by Tex. Code Crim. Proc. art. 26.050.

[Note to counsel:  Here are two methods of calculating overhead:

(i) Yearly revenues minus yearly income divided by number of hours office opened in year (i.e., $200,000 minus $60,000 divided by 35 hours times 48 weeks);

(ii) Itemized overhead costs (secretary, rent, machinery, phone, copying machine, fax machine, etc., utilities, etc.) divided by number of hours office opened in year.



Counsel should attach an affidavit with supporting documentation.]
7. Arbitrary limitations on compensation for counsel violate the rights of the accused under the Sixth, Eighth and Fourteenth Amendments.  See Makemson v. Martin County, 491 So. 2d 1109 (Fla. 1986), cert. denied, 479 U.S. 1043 (1987).  See also Madden v. State, 147 Ga. App. 39, 248 S.E.2d 37 (1978).  Without a reasonable plan for compensation in this case, it will be impossible to prepare adequately for this capital trial without subjecting counsel to unreasonable economic hardship.

8. "[C]apital trials today, as never before, present a myriad of complexities heretofore unknown."  Bailey v. State, 424 S.E.2d 503, 505 (S.C. 1992).  As the South Carolina Supreme Court realized:

Given the extraordinary time, effort, and commitment required of defense counsel in capital cases, it is unrealistic to expect that token compensation will suffice . . . to provide an indigent defendant with the quality of legal representation mandated by the United States Supreme Court.
Id. at 508.

[Note to counsel:  Set out here pertinent facts regarding counsel's experience, the complexity of the case, the time required, the interference with counsel's ability to accept other employment, and fees customarily charged by counsel and by other attorneys in comparable cases.]
9. Counsel who is appointed to represent a capital murder defendant in the federal system is paid at the rate of $_______________ per hour.  This provides an indication of a reasonable hourly rate for the task of defending one whose life is at stake.  There is no reason that the defense of life would be compensated at a lower rate in the courts of Texas than in the courts of the United States.


WHEREFORE PREMISES CONSIDERED, Defendant and his court-appointed counsel respectfully move this Court for an order directing that counsel be paid $__________ an hour for every hour reasonably expended in representing their client.




 Respectfully submitted on this the ______ day of   __________, 200__.

 By:____________________________________________






       COUNSEL FOR THE DEFENDANT






        State Bar No. ________________






        Address:____________________






         ____________________________






         Telephone:  (   )     -        

  





_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___day of ______________________, 200__.

