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_____________ COUNTY, TEXAS







§

_____________________


§

___________ JUDICIAL DISTRICT

DEFENDANT’S FIRST MOTION FOR CONTINUANCE

COMES NOW _______________, counsel for the defendant, __________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13 & 19 of the Texas Constitution and Tex. Code Crim. Proc. arts. 29.03, 29.06 and 29.08 respectfully moves this Court to continue the trial of this cause and in support thereof would show:

1. The Defendant has been indicted by the [ ] County grand jury for the offense of capital murder. Texas Penal Code Section 19.03. 

2. Lead counsel for Defendant was appointed by this Court on the ____ day of  ___________, ______.  Co-Counsel was appointed on the _____ day of ___________, 200__. 

3. In order for the Defendant to receive a fair trial it will be necessary to conduct an extensive investigation into the circumstances of the offense, the defendant’s character and background and any other evidence that would mitigate against a sentence of death or would otherwise relate to the moral blameworthiness of this Defendant, should he be 

found guilty of  capital murder.  This investigation, designed to develop mitigating evidence for the penalty phase of the trial, is mandated by the American Bar Association’s Guidelines in Death Penalty Representation, Section 11.4.1(B).

4. This vital mitigation investigation has not been completed at the time of the filing of this motion because:



(a) counsel has been unable to locate a qualified mitigation investigator, despite the following efforts: _______________________________________________________________________________________________________________________________________. 

OR



(b) counsel has hired a mitigation specialist, however, the investigation has not been completed because ____________________________________________________ ___________________________________________________________________. 


Should this motion not be granted by the Court, the Accused will be denied the effective assistance of this counsel and he will be prejudiced by counsel’s inadequate preparation time in the following respects:



 (a) Counsel for the Accused will not be able to offer evidence of the Accused’s background or his character nor any of the circumstances of the offense that will reduce the Accused’s moral blameworthiness such that would justify a sentence less than death.

 

Specifically, Movant has identified the following areas of the Accused’s background and character and those circumstances of the offense that must be investigated: (i)__________________________________________________________________



(ii) _________________________________________________________________ 



(iii) ________________________________________________________________.

OR



(c)  This Court has refused to approve funding for a mitigation investigation, although counsel for Defendant has presented to the Court his ex parte motion and made his threshold showing of his need for funding of a mitigation specialist as an essential tool in the defense of the Defendant.  Evidence relating to the background, mental health, character and the circumstances of the offense will be significant factors at trial and funding should be granted to investigate and develop that evidence.  Tex. Code Crim. Proc. Art. 7.071(2)(e)(1); Ake v. Oklahoma, 470 U.S. 68 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=470+U%2ES%2E++68, 105 S. Ct. 1087  (1985); and De Freece v. State, 848 S.W.2d 150 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=848+S%2EW%2E2d+150

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=848+S%2EW%2E2d+150" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=848+S%2EW%2E2d+150 (Tex. Crim. App. 1993).  The United States Supreme Court has held that the failure to adequately investigate and present mitigating evidence can result in the denial of the Accused’s right to the effective assistance of counsel that is guaranteed to him by the 6th Amendment to the United States Constitution.  Williams v. Taylor, 529 U.S. 362 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=529+U%2ES%2E++362

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=529+U%2ES%2E++362" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=529+U%2ES%2E++362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=146+L%2E+Ed%2E2d+389(2000).   

OR



(d)  Contact has been made with a mitigation specialist who has agreed to conduct the mitigation investigation in this case.  Submitted herewith, ex parte, is counsel’s Motion For Funding for the mitigation specialist.   It will not be possible for the mitigation specialist to complete the mitigation investigation before the date that this case is set for trial.  Additional areas that will need to be researched and investigated are identified in the affidavit that is attached to the Defendant’s  motion.

AND/OR

5. The prosecution has provided counsel for the Defendant additional discovery on the  ____day of ______________, 200__.  This new discovery reflects that evidence relating to the following will be offered at trial:



(a) DNA



(b) blood samples/splatters



(c) ballistics



(d) eye witness identification



(e) a statement by the Accused which was not freely and voluntarily made or was false.

 
It will be necessary for counsel to retain expert assistance to review and evaluate the evidence so that any appropriate challenges to the validity of the evidence can be made at trial.   Submitted herewith and ex parte, is counsel’s motion for the funding for assistance in the appropriate field of expertise.  Appointment for expert assistance should be made regardless of the expert’s field of expertise as there is no principled way to distinguish between psychiatric and non-psychiatric experts.  The denial of the appointment of an expert under Ake amounts to “structural error which cannot be evaluated for harm.  Rey v. State, 897 S.W.2d 333 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=897+S%2EW%2E2d+333

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=897+S%2EW%2E2d+333" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=897+S%2EW%2E2d+333(Tex. Crim. App. 1995).  

Should this Motion for Continuance not be granted by the Court, the Defendant will be denied the effective assistance of this counsel and he will be prejudiced by counsel’s inadequate preparation time in the following respects_____________________________ _______________________________________________________________________. 

AND/OR

6. In preparation for a capital trial a thorough investigation must be made not only of the facts which the State maintains will support the indictment of the Accused, but counsel must also conduct a thorough investigation of the facts that support any defenses that the Accused will raise at trial.  Counsel for the Accused has not been able to complete this fact investigation because___________________________________________________ _______________________________________________________________________.

 
Should this Motion for Continuance not be granted by the Court, the Accused will be denied the effective assistance of this counsel and he will be prejudiced by counsel’s inadequate preparation because respects_______________________________________ _______________________________________________________________________ _______________________________________________________________________.

AND/OR

7. The State provided notice to counsel for Defendant that it will seek to offer evidence of ______ unadjudicated offenses.  Counsel has a duty to investigate each of those allegations and determine if there are any factual or legal defenses.  Specifically, the State has given notice of the following offenses that are alleged to have been committed by the Accused: _________________________________________________ _______________________________________________________________________.

 
Counsel must cause to be investigated the following issues:________________________ _______________________________________________________________________ _______________________________________________________________________.

 
Should this Motion for Continuance not be granted by the Court, the Defendant will be denied the effective assistance of this counsel and he will be prejudiced by counsel’s inadequate preparation time because __________________________________________ ________________________________________________________________________ _______________________________________________________________________.

AND

 
The late notice of the State’s intent to offer such evidence unfairly surprises the Accused and his counsel.  Such late notice violates the Accused’s right to a fair trial and due process of law. Spence v. State, 795 S.W.2d 743 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=795+S%2EW%2E2d+743

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=795+S%2EW%2E2d+743" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=795+S%2EW%2E2d+743(Tex. Crim. App. 1990).  Should the Court deny this motion for continuance, the State should be prohibited from offering evidence as to these alleged offenses.

AND

8. Counsel for the Defendant has not had the time or the resources the prosecution has had to prepare this case for trial.  The State has chosen to seek the ultimate punishment against Defendant.  Because of the qualitative difference, there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case.  Woodson v. North Carolina, 428 U.S. 280, 305 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280(1976).   However, counsel has not had the time or the resources the prosecution has had to prepare this case for trial.  The state has had the aid and assistance of the state police, the FBI, local authorities and cooperative witnesses.  Some of these witnesses may have even been offered inducements in exchange for their testimony.  

 
The state has been working on this case since the date of the offense ____ day of _______, 200  .  The defense could not begin its preparation until counsel was appointed on the ____ day of _________, 200  .   In striking a balance between the interests of the state and those of Defendant, it is generally necessary to protect more carefully the rights of a Defendant who is charged with a capital crime.  Powell v. Alabama, 287 U.S. 45 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=287+U%2ES%2E++45

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=287+U%2ES%2E++445" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=287+U%2ES%2E++445 (1932).

AND/OR

9. Extensive prejudicial pretrial publicity concerning Defendant and his trial have been spread throughout this county by various news media.  Because of said publicity the Defendant cannot receive a fair and impartial trial at the time his case is presently set. Specifically, that publicity consists of the following: ________________________________________________________________________________________________________________________________________________ _______________________________________________________________________.

 
This publicity prejudices Defendant in the following way_______________________ ________________________________________________________________________ _______________________________________________________________________.

 
Where there is reasonable likelihood that prejudicial news, prior to trial, will prevent a fair trial, the judge should continue the case until the threat abates or transfer it to another county not so permeated with publicity.  Sheppard v. Maxwell, 384 U.S. 333, 363 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=384+U%2ES%2E++333

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=384+U%2ES%2E++333" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=384+U%2ES%2E++333 (1966).   In United States v. Hyde, 448 F.2d 815 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=448+F%2E2d+815

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=448+F%2E2d+815" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=448+F%2E2d+815(5th Cir. 1971), cert. denied, 404 U.S. 1058 (1972), the court enumerated several types of prejudicial publicity that would clearly call for a new trial, including (a) news reports about the defendant that would not be admissible before the jury or (b) containing editorial comment by the writer about the defendant’s guilt based either on generally believed information or upon an evaluation of the evidence. “We must remember that reversals are but palliatives; the cure lies in those remedial measure that will prevent the prejudice at it inception.”  Hyde, supra at 363.

 A review of the area newspaper articles relating to Defendant’s case clearly established  that the two major types of publicity delineated by the court in Hyde have been disseminated.  These are ________________________________________________ _______________________________________________________________________________________________________________________________________________.






AND/OR

10. This is Defendant’s First Motion for Continuance and is filed because of the absence of a witness.  In compliance with Tex. Code Crim. Proc. Art. 29.06 would show the Court the following:



(a) The name of the witness and his residence (if known) is ___________________ ___________________________________________________________________.



(b) The diligence that has been exercised by the counsel for the Accused to procure   the attendance of the witness consists of the following efforts:__________________ ___________________________________________________________________.



(c) The material facts that are to be proved by the witness are____________________________________________________________________________________________________________________________________.


 
(d) The witness is not absent by the procurement or consent of the Accused.  This motion for continuance is not sought for delay, but only that justice may be done.




(e) There is no reasonable expectation that attendance of the witness can be secured during the present term of court by a postponement of the trial to some future day of said term.

11. Movant represents to the Court that, for the reasons that are set out above, (s)he is  not prepared to provide effective assistance of counsel to Defendant on the date that this case is set for trial.  Defendant will be prejudiced by his counsel’s inadequate preparation time.  This lack of preparedness will result in representation by counsel who was not prepared and Defendant will be prejudiced as set out herein.  

In this Court’s sound discretion, this trial setting should be continued.  Rosales v. State, 841 S.W.2d 368, 372 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=841+S%2EW%2E2d+368

   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=841+S%2EW%2E2d+368" 
http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=841+S%2EW%2E2d+368 (Tex. Crim. App. 1992)


WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing that the trial of this case be continued and that he have such other or further relief to which he may be entitled. 

          
                        Respectfully submitted on this the _____ day of ___________, 200[ ].

 





By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -                       

                                                                        CO-COUNSEL


                     (Note: Art. 29.08 requires motion to be sworn to)
