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_________ JUDICIAL DISTRICT

MOTION TO REQUIRE THE STATE TO GIVE NOTICE 

OF ANY INTENT TO SEEK THE DEATH PENALTY

COMES NOW, _______________, Attorney for the Defendant, __________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 & 19 of the Texas Constitution, and reserving any objections to the Constitutionality of the Tex. Code Crim. Proc. art. 37.071 or the appropriateness of the death penalty as sentencing option in this case, moves the Court to Order that the state provide to counsel for the Accused, on or before the _____ day of ____________, 200__, written notice of whether or not it intends to seek the death penalty.  In support thereof the Counsel would show:

1. The Defendant, ____________________, has been indicted by the [ ] County grand jury for the offense of capital murder. Texas Penal Code Section 19.03. 

2. The state has the option of seeking death as a possible punishment.  Texas Penal Code 12.31 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=TX+Penal+Code+Code+12%2E31(a)(b).

3. Counsel for the Defendant has not been given notice of whether or not the state will seek the death penalty.   

4. Whether or not the state seeks the death penalty in this case will significantly affect the preparation of the Defendant’s defense, the prosecution of the case, the cost of the prosecution and defense to ________ county and the time requirement on this court.  Specifically:

(a) If the death penalty is sought, the court is required to appoint a second counsel to assist in the defense of the defendant.  Tex. Code Crim. Proc. art. 26.052(e) and Guideline 2.1 of the  ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases (ABA Guidelines).

(b) The ABA Guidelines impose significant requirements on counsel should the state seek the death penalty, namely:

.  

(i) Counsel should conduct an independent investigations relating to the guilt/innocence phase and to the penalty phase of a capital trial.  Guideline 11.4.1(2)

(ii) The investigation for preparation of the sentencing phase should be conducted regardless of any initial assertion by the client that mitigation is not to be offered.  This investigation should comprise efforts to discover all reasonably available mitigation evidence and evidence to rebut any aggravating evidence that may be introduced by the prosecutor.  Guideline 11.4.1(3).

(iii)  Minimum standards that have been promulgated concerning representation of  defendants in criminal cases generally, and the level of adherence to such standards required for non-capital cases, should not be adopted as sufficient for death penalty cases.  Guideline 11.2(1)

(c) The United States Supreme Court has recently held that counsel would be ineffective for failing to adequately investigate and present mitigating evidence.  Williams v. Taylor, 529 U.S. 420, 120 S. Ct. 1479, 146 L. Ed. 2d 435 (2000).  Texas has established procedures for providing that expert assistance to counsel in death penalty cases.  Tex. Code Crim. Proc. art. 26.052(f).

5. The Defendant has a constitutional right to the effective assistance of counsel.   Strickland v. Washington, 466 U.S. 668 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=466+U%2ES%2E++668 (1984) and Hernandez v. State, 726 S.W.2d 53 (Tex. Crim. App. 1986).  As noted, in a capital case in which the state will seek the death penalty, the constitutional right to “effective assistance of counsel” dictates that co-counsel be appointed. Guidelines and Tex. Code Crim. Proc. art. 26.052 (e).

6. The 5th, 6th, 8th and 14th Amendments to the United States Constitution mandate that there be “adequate safeguards” integrated into any death penalty prosecution to prevent the arbitrary or erroneous imposition of the death penalty. Furman v. Georgia, 408 U.S. 238 (1972) and “special care and deliberation” in the proceeding.  Thompson v. Oklahoma, 487 U.S. 815 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=487+U%2ES%2E++815, 108 S. Ct. 2687, 101 L. Ed. 2d 702 (1988).

7. The Constitutional mandates cited above will not be accorded to this Defendant should the State be allowed to give inadequate and or untimely notice of any intent to seek the death penalty.  Death penalty prosecutions require a heightened reliability in their fact finding.  Woodson v. North Carolina, 428 U.S. 280 http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=428+U%2ES%2E++280, 49 L. Ed. 2d 944, 96 S. Ct. 2978 (1976).  Only with proper notice, sufficient resources (including counsel and funding for expert assistance) and time for preparation of his defense, will counsel for the Defendant be able to announce ready at any designated trial date.  Only with proper notice, sufficient resources (including counsel and funding for expert assistance) and a fair trial, will that heightened reliability have an opportunity to be achieved.    


Wherefore premises considered, counsel moves that this matter be set for hearing and thereafter, the Defendant by granted the following relief:

1. the State of Texas be required to provide written notice of any intent it has to seek the  death penalty in this case;

2. such notice Ordered to be filed with the clerk of this Court and a copy delivered to counsel for the Defendant on or before the _____ day of _________, 200__ at ____ o’clock__m.;

3. that the Court Order that if such notice is not filed and delivered as required in (2) above that this case shall proceed as a capital case in which the death penalty is not a sentencing option.


Respectfully submitted on this the ___day of_______, 200[ ]

                            

By:_____________________________________________

        





COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







__________________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument 

has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day 

of ______________________, 200[ ].

                                                                          _____________________________

