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MOTION TO PRECLUDE UNIFORMED POLICE OFFICERStc "MOTION TO PRECLUDE UNIFORMED POLICE OFFICERS"
FROM ATTENDING PROCEEDINGS
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Defendant in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and files this Motion to Preserve Right to Preclude Uniformed Officers From Attending Trial and for good and sufficient cause would show the Court the following:

1. The defendant has been indicted for the offense of capital murder.  He is charged with participating in the death of a uniformed police officer.

2. The State is seeking the death penalty.

3. Defendant anticipates that there will be a presence of uniformed officers in the courtroom during the trial of this case.  This belief is based on prior experience in cases where a peace officer, or a member of his or her family, has been a victim in a case.  The usual practice is for a large number of uniformed officers to sit in the courtroom, behind the prosecutor’s table, close to and in full view of the jurors who will not only decide whether this Defendant will live or die.

4. The Fifth, Sixth, and Fourteenth Amendments to the United State Constitution, and Article 1, sections 10 and 19 of the Texas Constitution grant defendants in criminal proceedings the right to an impartial jury and due process.  Incorporated in the right to due process is the right to be judged according to the evidence offered to the jury.  This due process right is violated when the jury is improperly influenced by the conduct or presence of a bystander.  Landry v. State, 706 S.W.2d 105 (Tex. Crim. App. 1985) (Conduct from bystanders that reasonably influences jurors verdicts results in reversible errors); Howard v. State, 941 S.W.2d 102 (Tex. Crim. App. 1996) (a high ratio of police officers to civilian spectators or police officers in the gallery ‘gravitating towards the jury’ would be a basis for an argument that such presence violated Defendant’s right to a fair trial and impartial jury).

5. The presence of uniformed officers in the gallery during proceedings against Defendant leads the jury to believe that (a) the authority of the local police agencies is at stake in the decisions regarding guilt and punishment; (b) only by returning a verdict of death, will support for the local law enforcement be shown; (c) if the jurors do not return a verdict of death, that law enforcement might become improperly biased against an individual juror thus influencing a juror who may be intimidated by police officers and (d) that Defendant constitutes an unreasonable risk of danger, otherwise the uniformed officers would not be necessary.  This is an improper, extra-judicial influence on jurors who must decide if there is a reasonable probability that the Defendant will commit future acts of violence.  The presence of uniformed officers provides implicit evidence against this Defendant through a medium that this Defendant cannot cross-examine or otherwise confront.

6. This Defendant seeks to avoid the violation of his right to a fair trial by the presence of uniformed police officers in the gallery.  The United States Supreme Court has said that there is a need for a heightened reliability in the determination of sentence in a capital case.  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).   Nothing should be done that can possibly compromise this need for reliability, particularly when the concern is removed by an Order that officers not wear their uniforms.  He is not asking that police officers be prevented form attending the trial.  He is merely asking that officers who attend the trial not be in uniform, unless they are serving a customary judicial function.

7. If the Court decides not to preclude uniformed police officers from attending the proceedings against this Defendant, then the Court should (a) order that the gallery be recorded on videotape throughout the proceedings against Defendant.  It is only through the videotaping of the gallery can the number, placement, conduct and apparent influence of the uniformed officers be preserved for the record and (b) that a list of the names of each officer who attends the trial be provided to defense counsel and a statement of whether or not that officer was on or off-duty when attending the trial; (c) whether or not he was being paid for the time that he was in the courtroom and (d) the name of the supervising officer, if any, who approved the officer’s attendance at trial.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that relief be granted as prayed for herein.



Respectfully submitted on this the ___day of_______, 20[ ].

By:____________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        






                ______________________________

                                                                       
 
 CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 20[ ].
