 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

___________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT

OBJECTION TO COURT’S PROPOSED SCHEDULE


Comes now, CLINTON LEE YOUNG, III, Defendant, by counsel and pursuant to the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, Article I,  Sections 3, 10,13, 15 & 19 and Art. 1.04 and 1.05 of the Texas Code of Criminal Procedure and other applicable law and now gives notice to the Court of his objection to the Court’s proposed schedule relating to the presentation of Defendant’s mitigating evidence.  In support of that objection, Defendant would show:

1. Defendant has been indicted for capital murder.

2. The state is seeking the death penalty. The Eighth Amendment to the United States       Constitution requires a greater degree of accuracy, in the fact finding process than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. It is the duty of this Court, and the Texas Court of Criminal Appeals, to make certain that the death sentence is not “wantonly or freakishly” imposed and that the purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

4. Counsel for the Defendant have been notified of the Court’s desire to “speed things up” so that the jury, that has been impaneled and sworn, to hear this case will have two full days of deliberation prior to the weekend.

5. This notice comes after this Court has delayed the presentation of the State’s punishment phase evidence as a result of assurances that were made by the Court during jury selection that this capital trial, in which the State has elected to seek the death penalty, would not interfere with the (all important) vacation schedule of some of the jurors.

6. The defendant was denied an opportunity to challenge those potential jurors for cause on the basis of the (all important) vacation plans and the apparent influence on the juror’s ability to pay the required attention during testimony and deliberation.  This was a challenge, if allowed to be made by the defense, would most likely have granted.  As a result of those representations, some of the members of the venire were not excused, but were sworn in as jurors and now sit in judgment of this Defendant.

7. The Court’s accommodation of the (all important) vacation plans of the jurors has served only to prejudice this Defendant.  Without additional voir dire, counsel is not able to fully appreciate (and inform the court of) the jurors’ distraction occasioned by the (all important) vacation plans and this Court’s representations.  However, any such distraction, and prejudice to this Defendant, will only be increased and magnified by the Court’s proposed schedule to “speed things up” at the expense of due consideration and deliberation of evidence that may avoid a sentence of death.

8. The State’s punishment case-in-chief was allowed to proceed at a normal, unhurried pace, with testimony being taken during normal hours.  However, now that the Defense is to put on its important mitigation evidence, in an attempt to save the life of Clinton Lee Young, III, the Court is proposing that the more than 20 punishment phase witnesses must all testify within a three (3) day period, each day consisting of twelve (12) hours of testimony.   This is a burden that the Court did not place upon the State, but now intends to place upon this Defendant, and his counsel.

9. The Court’s accommodation to the jurors has already prejudiced this Defendant because he was denied the opportunity to challenge these jurors who are now obviously distracted by their (all important) vacation plans.  This Court proposes to compound the prejudice by:

(a) forcing the defense into a schedule that was not imposed on the State in an attempt to “hurry things up” so as not to interfere with some of the jurors’ (all important) vacation plans;

(b) impose upon counsel for the Defense, its witnesses and the sitting jurors,  a schedule that can only be described as draconian in light of the time that has already been devoted to this case and the complexity of the testimony that will be presented by Defendant;

(c) impose upon the witnesses for the defense a schedule that they are not prepared for.  The adjustment that will have to be made by counsel and the witnesses will naturally impair the ability of defense counsel to meet with their witnesses prior to testimony and for those witnesses to explain the conduct of the accused in a manner that may reduce his moral blameworthiness;

10. Cannon 2 of the Code of Judicial Conduct mandates that all judges avoid the impropriety, and the appearance of impropriety, in all of the judge’s activities.  Section A of Cannon 2 provides: “A judge shall comply with the law and should act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”

11. A judge shall require order and decorum in proceedings before the judge.  Cannon 3(B)(3) Code of Judicial Conduct.   A judge shall not be swayed by partisan interests, public clamor or fear of criticism. Cannon 3 (B) (2) of Code of Judicial Conduct.  

12. Defendant, through counsel, respectfully submits that the representations that were made to prospective jurors, prior to their being sworn, has set this case on a course over which Defendant could only note his objection.  It is a course that will naturally prejudice this Defendant in all the matters set out above.  The Court’s proposed schedule would serve only to compound the prejudice to this Defendant.  The Court, in scheduling the presentation that was made by the State did not impose such an onerous schedule.  This all serves to raise the appearance of bias in favor of the State.  It also signals to the defendant, and more importantly to the jury that will decide the fate of the defendant, that his evidence does not deserve their due deliberation.  They will likely form the impression that as the defense has to “speed things up” during its presentation that its evidence is of a lesser value. 

13. The actions of the Court will provide to this jury an overt, inappropriate and unlawful comment on the weight that each of the jurors is to give to the evidence on behalf of this Defendant.  The Court’s proposed schedule will deny Defendant his rights to Due Process under the 5th and 14th Amendments to the United States Constitution and his rights to Due Course of Law under Article 1 Section 10 of the Texas Constitution, it will deny him his right to a Fair Trial by Jury and Effective Assistance of Counsel as are guaranteed by the 6th Amendment to the United States Constitution and applicable provisions of the Texas Constitution.  It will also increase the likelihood that the punishment of death will be wantonly and freakishly applied to this Defendant in an arbitrary and capricious manner, all in violation of the 8th Amendment to the United States Constitution.  Jurek v. Texas 428 U.S. 262, (1976) and Gregg v. Georgia, 428 U.S. 153, 192 (1976).


Wherefore, Premises considered, Defendant prays that:

(1) This Court abandon its proposed schedule that is intended to “speed things up” just now as the defense is to present its case in mitigation;

(2) allow counsel for the Defendant to question jurors about the influence that the (all important) vacation plans have had on their consideration of the evidence;


(3) such other and further relief as Defendant may show himself to be entitled.




Respectfully submitted on this the ___day of_______, 200__.

By:____________________________________
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                ______________________________

                                                                       
 
 CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of __________________, 200__.
