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§

IN THE DISTRICT COURT OF







§

vs.





§

___________ COUNTY,TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT

MOTION TO REQUIRE THE PROSECUTION TO RESPOND IN WRITING TO EVERY WRITTEN MOTION FILED BY THE DEFENSE

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, __________________, Attorney for the Accused, _______________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution and moves this Court to require the prosecu​tion to re​spond in writing to each motion that he files.  In support of his motion, Mr. ______________states as follows:

1. Mr.____________ has been indicted by the County Grand Jury for Capital Murder.

2. The State is seeking the death penalty.  The Eight Amendment requires a greater degree of accuracy and procedural safeguards than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. Several reasons exist for requiring the prosecution to respond in writing to each motion filed by the defense, and to require that the prosecution cite the authorities on which they rely.  

4. Judicial Economy:  First, there are considerations of judicial economy.  There are many motions which will require evi​dentiary hear​ings.  Should the State concede that the motion should be granted, much time will be saved, and the County will not be put to the expense of paying for all the witnesses who will have to come to testify on the motion.  The State's response to every motion will also provide this Court with additional authority, the better for this Court to decide the issues.

5. In civil actions, one party is uniformly required to re​spond in writing to the pleadings filed by the other party.  It would be very odd to suggest that a rule which applies where a few thousand dollars are at stake should not apply where a life is at stake.

6.  Notice to the defense:  Additionally, Mr. CLIENT has a right to notice as to where the prosecution is coming from.  See Lankford v. Idaho, 500 U.S. 110, 111 S. Ct. 1723, 114 L. Ed. 2d 173 (1991);  Satterwhite v. Texas, 108 S. Ct. 1792 (1988) (State’s failure to notify defense counsel of its intent to perform psychiatric examination of Satterwhite for purposes of determining future dangerousness violated the 6th Amendment and constructive or ex-parte notice did not satisfy the requirements of the 6th Amendment); Spence v. State, 795 S.W.2d 743, 759 (Tex. Crim. App.  1990) (unfairly surprising defendant with evidence of extraneous offenses at the penalty phase of a trial would violate Due Process); Ladd v. State, 3 S.W.3d 547 (Tex. Crim. App.,1999) (trial court allowing un-designated victim impact evidence to be introduced by the State at the penalty phase was only harmless error because defendant already knew that the evidence would consist of the victim’s parents and two others).  Mr. ________________ cannot prepare for hear​ings unless he knows what position the prosecution is going to take with respect to each of his allega​tions. 

7. Therefore, unless the prosecution attorneys announce what their position is, and why, they will be defaulted from arguing vary​ing positions on any appeal.  This is only fair--when the accused loses by de​fault, he or she dies; when the prosecu​tion loses by de​fault, the State may still get to keep Mr. ________ in prison under a life sentence.  ​​ 

WHEREFORE, PREMISES CONSIDERED, Mr. _____________ prays that this Court enter an order requiring the prosecution to respond in writing, with citations to authority, with respect to the allega​tions found in his motions.





Respectfully submitted on this the _____ day of__________, 2001.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
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