 SEQ CHAPTER \h \r 1INDICTMENT NUMBER __________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

____________________


§

________ JUDICIAL DISCOURT

MOTION TO PRECLUDE MR.____________ FROM BEING SHACKLED IN PUBLIC

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, __________________, Attorney for the Accused, _______________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution and other law, as set out below, and moves this Court to preclude his being shackled in public.  ​​In support of his motion, Mr. ______________states as follows:

1. This is a capital case.  Mr. CLIENT, an indigent, faces the death penalty.  

2. A trial court commits reversible error if it allows a jury to be exposed to any vestige of the accused's incarceration-shackles, hand​cuffs or other mana​cles.  The right of a person being tried "to be free of all manner of shackles or bonds" is a common law right. Rush v. State, 301 So. 2d 297, 300 (Miss. 1974).  The principle behind the right was ex​plained by the Fifth Circuit Marquez v. Collins, 11 F.3d 1241 (5th Cir. 1994): 
[T]he appearance of a defendant in shackles and handcuffs before a jury in a capital case requires careful scrutiny. Shackling carries the message that the state and the judge think the defendant is dangerous, even in the courtroom. It is not that shackling signals the prosecutor's opinion--indeed, there is nothing subtle about the prosecutor's view....  ADVANCE \d 4Apart from the risk of prejudice to the defendant, the indecorous appearance of a shackled defendant in an American trialdemands close scrutiny of the practice. Solemnity and that indefinable but knowable ambiance of evenhanded judicial disinterest and respect for the dignity of individuals are components of a fair trial. Rules will not alone create them but rules can maintain the conditions in which they flourish.


 Marquez, 11 F.3d at 1243-44.  

Because of the fact that when a defendant is viewed by the jury in handcuffs or shackles, his presumption of innocence is seriously infringed, the Court of Appeals has made it clear in a long line of cases that without sound justification, the law abhors allowing a defendant to be seen by the jury wearing handcuffs or shackles. See Long v. State, 823 S.W.2d 259, 282 (Tex. Crim. App. 1991); http://web2.westlaw.com/Find/Default.wl?DB=713&SerialNum=1991196691&FindType=Y&ReferencePositionType=S&ReferencePosition=282&AP=

   HYPERLINK "http://web2.westlaw.com/Find/Default.wl?DB=713&SerialNum=1987006361&FindType=Y&ReferencePositionType=S&ReferencePosition=227&AP=" 
http://web2.westlaw.com/Find/Default.wl?DB=713&SerialNum=1987006361&FindType=Y&ReferencePositionType=S&ReferencePosition=227&AP= Clark v. State, 717 S.W.2d 910, 918-9 (Tex. Crim. App. 1986); Moore v. State, 535 S.W.2d 357, 358 (Tex. Crim. App. 1976) (overruled on other grounds); Gray v. State, 99 Tex. Crim. 305, 268 S.W. 941 (1924).  In Gray, the court stated: 

We desire to make it perfectly plain that we regard a trial with the prisoner in irons as obnoxious to the spirit of our laws and all ideas of justice, and it is only when the record brings the case clearly within one of the rare exceptions that we would consent for a conviction to stand. Before a judge should permit a case to proceed under such circumstances he should be very sure of his ground.  

269 S.W. at 950 

http://web2.westlaw.com/Find/Default.wl?DB=712&SerialNum=1925100804&FindType=Y&ReferencePositionType=S&ReferencePosition=950&AP= (opinion on rehearing).

Obviously the same prejudicial effect results whether this shackling occurs before the prospective jury in the courtroom, or before the prospective jurors in the media prior to trial.  Steps should be taken, then, to close that particular stable door before the horse escapes. 

Even after the defendant stands as a convicted felon--and the presumption of innocence deserts him--"a jury might view the shackles as first-hand evidence of future dangerousness and uncontrol​lable behavior which if unman​age​able in the courtroom may also be unmanage​able in prison, leaving death as a proper deci​sion."  Elledge v. Dugger, 823 F.2d 1439, 1450.  The Court in Marquez also identified the danger of having the jury view the defendant shackled at the penalty phase of a trial:

When the complained of restraint comes only in the sentencing phase of a capital charge, a jury has just convicted of a violent crime…  At the  same time, the defendant’s life turns on the same jury‘s answer to the question of future dangerousness, so the risk, although less, is not eliminated.  Restraint at trial may carry a message that a defendant continues to be dangerous

11 F.3d at 1244.  

3. The accused has the right to be tried without the obvious trappings of dangerous criminali​ty and the perception that the defendant is a dan​gerous "animal" may not be given by the extensive and obvious securi​ty measures of the sheriff's depart​ment.  The Supreme Court has charac​terized shackling as an "inher​ently prejudicial prac​tice."  Holbrook v. Flynn, 475 U.S. 560, 106 S. Ct. 1340, 1345, 89 L. Ed. 2d 525, 534 (1986).  

Not only is it possi​ble that the sight of shackles and gags might have a sig​nifi​cant effect on the jury's feelings about the defendant, but the use of the technique is itself some​thing of an affront to the very dignity and decorum of judicial proceedings that the judge is seeking to up​hold.

Illi​nois v. Allen, 397 U.S. 337, 344, 90 S. Ct. 1057, 1061, 25 L. Ed. 2d 353 (1970).  

6. When shackling occurs, it must be subject​ed to "close judicial scrutiny. . . ."  Estelle v. Williams, 425 U.S. 501, 503-04, 96 S. Ct. 1691, 1692-93, 48 L. Ed. 2d 126 (1976). Elledge, 823 F.2d at 1451 (footnote omitted) (citing Woodard v. Per​rin, 692 F.2d 220, 221 (1st Cir. 1982);  Hardin v. Estelle, 365 F. Supp. 39, 47 (W.D. Tex.1973), aff'd on other grounds, 484 F.2d 944 (5th Cir. 1973)).

WHEREFORE, PREMISES CONSIDERED, Mr. _____________prays that this Court enter an order that he not be shackled in public.  ​



Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

