 SEQ CHAPTER \h \r 1INDICTMENT NUMBER __________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

_____________ COUNTY, TEXAS







§

_____________________


§

________ JUDICIAL COURT

MOTION TO ADJOURN AT A REASONABLE TIME
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, __________________, Attorney for the Accused, _______________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution and moves this Court to adjourn the proceedings at a reasonable time each day throughout the trial and in any pre-trial proceedings. ​​In support of his motion, Mr. ______________states as follows:

1. Mr.____________ has been indicted by the County Grand Jury for Capital Murder.

2. The State is seeking the death penalty.  The Eight Amendment requires a greater degree of accuracy and procedural safeguards than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. Mr. _________________ is represented by already overworked and underpaid attorneys.  

4. Defense counsel anticipates that the trial could last two to three weeks.  A traditional workday consists of eight hours.  Each evening throughout this trial, counsel must prepare to confront or present the case the next day.  Counsel must consult with Mr. _______ concern​ing each day's developments and the strategy to be pursued on the next day.  Counsel must research legal questions, which arise in the trial, make arrange​ments for witnesses' travel, and confer with them prior to their testimony.  An exces​sive work schedule would prohibit Mr. ___________ from re​ceiving effective re​presenta​tion. 

5. The 14th Amendment’s right to Due Process is violated when a defendant is denied reasonably alert jurors and reasonably alert witnesses, let alone the deprivation of the right to effective assistance of counsel which occurs when counsel is not alert and performing to the utmost of her ability through no fault of her own or of her client’s.  The Sixth Amendment guarantees to a criminal defendant the right to effective assistance of counsel at every step in the proceedings.  It is reversible error for a court to insist on proceeding late into the evening when the defendant’s counsel has made it clear that she can no longer be effective.  Hembree v. State, 546 S.W.2d 235 (Tenn. Crim. App. 1976) (finding that the trial court erred in not adjourning late at night when counsel stated that they could no longer be effective and that they were not thinking clearly); See also State v. McMullin, 801 S.W.2d 826 (Tenn. Crim. App. 1990) (finding that even for a sequestered jury in a first degree murder case, lengthy hours, when protested to by defense counsel and with no express consent of the jury was violation of federal constitutional right to a fair trial); http://web2.westlaw.com/Find/Default.wl?SerialNum=1991022454&FindType=Y&USID=%2E%2Ce80de37a5c44427e7d3aaa8031e0fac8&AP=&RS=WLW2.  People v. Rodgers, 131 N.Y.S.2d 622 (submitting assault case to jury at approximately 2:30 a.m. violated substantial rights of defendant and prevented him from having a fair, unbiased and impartial trial); State v. Parton, 817 S.W.2d 28 (Tenn. Crim App. 1991) http://web2.westlaw.com/KeyCite/Default.wl?CMD=KC&SerialNum=1991167796&HistoryType=C&AP=&RS=WLW2.74&VR=2.0&SV=Split&MT=Westlaw&F

   HYPERLINK "http://web2.westlaw.com/Find/Default.wl?SerialNum=1991167796&FindType=Y&USID=%2E%2Ce80de37a5c44427e7d3aaa8031e0fac8&AP=&RS=WLW2." 
http://web2.westlaw.com/Find/Default.wl?SerialNum=1991167796&FindType=Y&USID=%2E%2Ce80de37a5c44427e7d3aaa8031e0fac8&AP=&RS=WLW2.   (conducting criminal trial on armed robbery and felonious escape charges late into the night and early morning hours of next day constituted plain error).  
WHEREFORE, PREMISES CONSIDERED, Mr. _____________ prays that this motion be granted and that this Court should adjourn at a reasonable time each day of pre-trial proceedings and during the trial.​




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
