Things to Say and Cite to Oppose Teleconferenced Trials
(Complete Briefing in “Motion for Continuance of Zoom Jury Trial” available on TCDLA’s COVID-19 Website)


	Topic
	What to Say
	Laws to Cite

	Voir Dire
	D cannot intelligently and meaningfully exercise his right to discover jurors who should be challenged for cause
	U.S. Constitution, Fifth and Sixth Amendment
Tex. Constitution, Art. I, §§ 10, 13, 19; CCP 1.04

	
	D cannot observe jury selection so as to know whether a Batson challenge is appropriate
	Batson v. Kentucky, 476 U.S. 79 (1996)

	
	D cannot intelligently exercise peremptory challenges
	U.S. Constitution, Sixth Amendment

Texas Constitution, Art. I, § 10; CCP 35.14

	
	Virtual jury selection violates D’s right to counsel because I cannot fully question venire members and intelligently exercise challenges
	Franklin v. State, 138 S.W.3d 351
(Tex. Crim. App. 2004)

	Invocation of The Rule
	D cannot effectively invoke the rule in a teleconferenced trial because remote witnesses cannot be adequately sequestered
	TRE 614

	Presentation of Evidence, General
	A virtual jury trial violates D’s right to confront witnesses against him and to compel witnesses in his defense
	U.S. Constitution, Sixth Amendment

Tex. Constitution, Art. I, § 10

Washington v. Texas, 388 U.S. 14 (1967)

	
	D cannot properly present and let the jury review demonstrative evidence
	TRE 401

	
	D cannot help a witness to refresh his or her recollection while the jury looks on
	TRE 612

	
	D cannot utilize a subpoena duces tecum if counsel is not physically in the witness’s presence 
	CCP 24.02, 39.14

	Direct Examination
	D cannot compel the attendance of favorable witnesses who are unavailable due to COVID-19
	U.S. Constitution, Sixth Amendment

Tex. Constitution, Art. I, § 10

	Cross-Examination
	D cannot properly confront and cross-examine adverse witnesses
Counsel cannot effectively CX witnesses virtually

The jury cannot fully observe and evaluate witnesses
	U.S. Constitution, Sixth Amendment

Tex. Constitution, Art. I, § 10



	Child Competency Evaluations
	The Court cannot remotely assess the competency factors of a child 
	TRE 601(a)(2)

	Expert Witnesses
	The trial court cannot properly exercise its gatekeeping function
	TRE 702

	Jury Sequestration
	D invokes the mandatory statute requiring sequestration of the jury and asks the Court to keep the jurors in each other’s physical presence
	CCP 35.23

	D Present with Jury
	The jury will not be able to take their charge with them to the jury room
	CCP 36.18

	
	The sheriff is not providing all jurors with one room in which to deliberate
	CCP 36.21

	
	The Court cannot ensure no one speaks with the jury during deliberations
	CCP 36.22

	
	The Court cannot ensure no one records deliberations
	CCP 36.215

	
	The jury cannot receive for private review exhibits admitted at trial
	CCP 36.25

	
	The jury cannot communicate with the Court in the manner proscribed by the CCP
	CCP 36.27

	
	The jury cannot stay together during deliberations
	CCP 36.29; 35.23

	
	The verdict cannot be “brought into court”
	CCP 37.04

	
	The verdict must be pronounced in D’s presence
	CCP 33.03

	General
	A virtual jury trial does not satisfy the constitutional demands of a public trial
	U.S. Constitution, Sixth Amendment

Tex. Constitution, Art. I, § 10
CCP 1.05


Jury





Evidentiary Matters





Voir Dire








